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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, 
Petitioner, 
v. : No. 21,043 


NATIONAL LABOR RELATIONS 
BOARD, 


Respondent, : 


and 


LUXAIRE, INC., 
Intervenor. 


a ee a ee ee ee a ee 2 


NATIONAL LABOR RELATIONS 
BOARD, 


Petitioner, 
v. : No. 21,338 
LUXAIRE, INC., : 
Respondent. : 


* Oe KR eK RR RK RK OK Ke kK kK Re OK KK” 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, 
the parties, subject to the Court's approval, hereby 
stipulate and agree as follows: 


I. THE ISSUES 
The issues in No. 21,043 are as follows: 
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1. Whether the Board's disposition of the Union's 
request to amend the complaint was proper. 


2. Whether the Board's determination that the 
Company did not threaten additional reprisals, as al- 
leged in the General Counsel's complaint, was 
proper. 

3. Whether the Company violated Section 8(a)(5) 
of the Act by its refusal on and after March 30, 1966, 
to recognize and bargain with the Union, independently 
of its obligation under the certification of March 2, 
1966. (The Union contends that No. 3 is in issue. The 
Board and the Company contend that No. 3 is not in 
issue. In addition, the Company contends that even if 
No. 3 is in issue, the Company had no obligation to 
recognize and bargain with the Union independently of 
the Board's certification.) 


The issues in Case No. 21,338 are as follows: 


1. Whether the Board properly found that the 
Company violated Section 8(a)(1) of the Act by main- 


taining and enforcing a rule against unauthorized sell- 
ing, soliciting, or canvassing on Company property, 
and by the promulgation of a no-solicitation rule with 
an anti-Union motivation. 


2. Whether the Board properly found that the 
Company, in violation of Section 8(a)(1) of the Act, 
threatened employees with reprisals for engaging in 
strike activity. (The Board contends that considera- 
tion of issue No. 2 should be confined to a determina- 
tion of whether substantial evidence supports the 
Board's findings.) 


3. Whether the Board properly certified the 
Union as the bargaining representative of the Com- 
pany's employees. (Tne Board contends that the 
Company's attack on the Union's certification should 
be confined to its objection to the underlying election, 
based on an alleged misrepresentation contained in a 
Union campaign letter.) 


4. Whether the Board properly found that the 
Company unlawfully refused to bargain with the Union. 
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Il. THE JOINT APPENDIX 


1. The relevant portions of the record shall be 
reduced to a joint appendix comprising the materials 
the parties shall designate. 


2. The Union shall designate those portions of 
the record in Case No. 8-CA-4272 required to be 
reproduced by the Rules of this Court (including the 
Board's Decision and Order, the Trial Examiner's 
Decision, this stipulation and the Court's Order there - 
on) and shall bear the cost of reproducing these mate- 
rials. The Board shall designate the formal papers 
required by the Rules of this Court in the underlying 
representation case (8-RC-5933) and shall bear the 
cost of reproducing these materials. 


3. Each party will designate such additional 
material as it wishes to reproduce and shall bear the 
cost of reproducing the material which it designates. 
The printing of the joint appendix shall be the respon- 
sibility of the Board. 


4. The Union shall serve the Board and Company 
with its designation on or before October 16, 1967. 
The Board shall serve the Union and Company with 
its designation on or before October 21, 1967. The 
Company shall serve the Board and Union with its 
designation on or before October 26, 1967. 


5. Forty (40) copies of the joint appendix shall 
be printed under this stipulation; the required number 
of copies shall be filed with the Court and the remain- 
ing copies shall be divided among the parties. 


6. In order to assure that the filing of briefs 
will not be delayed pending the printing of the joint 
appendix, the parties agree that briefs may initially 
be filed in typewritten form with record references to 
the original transcript and exhibits. The printed 
appendix and briefs in printed form, containing refer- 
ences to the joint appendix, will be filed in the Court 
on or before the time the petitioner's reply brief is 
filed. 
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7. The parties and the Court may refer to any 
portion of the original transcript of record or exhibits 
therein which has not been reproduced, it being under- 
stood that any portion of the record thus referred to 
will be printed in a supplemental joint appendix. 


Dated at /s/ Marcel Mallet-Prevost 
Washington, D. C. Assistant General Counsel 
this 19th day of NATIONAL LABOR 
October, 1967 RELATIONS BOARD 


Dated at s/ Michael Gottesman 
Washington, D. C. Counsel for Union 

this 19th day of 

October, 1967 


Dated at /s/ Stanley R. Strauss 
Washington, D. C. Counsel for Luxaire, Inc. 
this 19th day of 

October, 1967 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,043 September Term, 1967 


United Steelworkers of America, 
AFL-CIO 
Petitioner, 
v. 
National Labor Relations Board, 
Respondent, 
21,338 


National Labor Relations Board 
Petitioner, 
Vv. 


Luxaire, Inc., Respondent. 


Before: Bazelon, Chief Judge, in Chambers. 


PREHEARING ORDER 


On consideration of the motion of the National 
Labor Relations Board to file prehearing stipulation the 
time having expired and it appearing that the said 
stipulation of counsel pursuant to Rule 38(k) of the 
General Rules of this court has been lodged with the 
Clerk, it is 


ORDERED that the stipulation be approved, and 
it is 


FURTHER ORDERED that the stipulation shall 
control further proceedings in these cases unless 
modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint 
appendix herein. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 
EIGHTH REGION 


FOO OOOO IOI RIC ok a ake ate ae ake ae a ate ae ake ae ake ae oe ate a ak 


In The Matter of: * 8-RC-5933 


. 

LUXAIRE, INC. 
(Formally The C. A. Olsen 
Manufacturing Company) 


EMPLOYER 
AND 


UNITED STEELWORKERS OF 
AMERICA, AFL-CIO 


PETITIONER 


OOOO OR iO Or i iii tC gk RI ROK IC ie ic kc 


we He HH HR HR HR HH OF 


Lorain County Court House 


Elyria, Ohio 
Tuesday, August 24, 1965 


The above-entitled matter came on for hearing, 
pursuant to notice, at 10:00 o'clock a.m. 


BEFORE: 

FRANK J. TUK, HEARING OFFICER. 
APPE ARANCES: 

RICHARD A. STITH, Esq., 400 Lorain County 
Bank Building, Elyria, Ohio, appearing on behalf of 
the EMPLOYER, 

MR. RON W. LINDSAY, President, Luxaire, 


Inc., 2940 Stoney Ridge Road, Avon, Ohio, appearing 
on behalf of the EMPLOYER. 


MR. THEODORE W. O'DELL, Personnel Man- 
ager, Luxaire, Inc., 241 Cambridge Avenue, Elyria, 
Ohio, appearing on behalf of the EMPLOYER. 


MELVIN S. SCHWARZWALD, Esq., MET ZEN- 
BAUM, GAINES, SCHWARTZ, KRUPANSKY, FINLEY 
& STERN, 700 Union Commerce Building, Cleveland, 
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14, Ohio, appearing on behalf of the PETITIONER. 


MR. WILLIAM TAGGART, 614 Westgate Towers, 
Cleveland, Ohio 44116, Business Representative, ap- 
pearing on behalf of the PETITIONER. 


* * * * * 


HEARING OFFICER TUK: The hearing will be in 
order. 
* * * * * 
It appears from the Board Order of July 23, 1965 
that this hearing is being held for the purpose of tak- 
ing evidence concerning: 


* * * * * 


Secondly, the issue raised by the Employer's ob- 
jection to the conduct affecting the results of the elec- 
tion, more particularly the undated letter signed by 
William Taggart, representative of the United Steel- 
workers of America, AFL-CIO, and the fifth para- 
graph of that letter where it is stated: 


"Is it any wonder that he has made some pretty 
rash statements in his letters to discourage 
you. Just so we set the record straight, the 
base rates of pay at the Medina Plant are 
higher than the rates at Olsen, and the stand- 
ards are generally better because you see, 
we have a voice in setting them." 


* * * * * 


HEARING OFFICER: Do you have any comment 
or position as to the second issue? 


MR. STITH: Yes. The company has filed objec- 
tions within the appropriate time limit to the conduct 

on the part of the union. Specifically, in sending 
an undated letter to the employees containing a gross 
misrepresentation of a material fact concerning 
wages and production standards at a time when the 
company did not have an opportunity to reply. We 
contend, and will submit, that the objectionable para- 
graph, which was referred to in your opening state- 
ment, is untrue and unfairly influenced the outcome 
of the election by misleading the employees to believe 
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that the rates of pay and production standards at the 
Medina Plant, the Henry Furnace Company. were 
higher than that at the Elyria Plant which is now 
called Luxaire, Inc. 


For these reasons, as we have requested, we ask 
that the Board set the election aside and order a new 
election so that all employees will be given an oppor- 
tunity to vote free from the influence of any statement 
which might, as in this case, be calculated to mislead 
the emplovees on an important matter. 

* « * * *x 
THEODORE W. O'DELI 


* * « * * 


DIRECT EXAMINATION 
By Mr. Stith: 


Q. Where are you employed, Mr. O'Dell? 
Luxaire, Incorporated. 


Q. That is in Elyria, Ohic. A. Yes, sir. 


Q. How long have you worked for this employer? 
. Seventeen years. 


Q. What is your present capacity with Luxaire? 
A. Personnel Director. 


. And how long have you held this position? 
A. Approximately eight years. 


Q. You were then personnel director on tne date 
the petition was filed in this case? A. Yes. 


Q. Are you familiar with all the events which 
transpired in relation to this petition? A. Yes, Iam. 
x *x *x *x *x 


10° Lorain County Court House 
Elyria, Ohio 
Wednesday, August 25, 1965 
* * 


* x * 


THEODORE W. O'DELL 


* * * * * 
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DIRECT EXAMINATION 
107 By Mr. Stith: 


Q. Mr. O'Dell, you testified yesterday that you 
have been employed by Luxaire for about approxi- 
mately seventeen years? A. This is true. 


Q. And as Personnel Manager for the last eight, 
is that correct? A. Yes. 


Q. Were you in that capacity at the time the 
petition was filed in this matter? A. Yes, sir. 


Q. Have you continued in that capacity since ? 
A. Yes. 


Q. Did the union conduct an election campaign at 
the plant after the petition was filed? A. Yes, sir, 
they did. 


Q. Were you aware of anything that was done by 
the union with respect to that campaign? A. Yes, I 
was. 


Q. Were there any communications directed to 
the employees? A. Yes. There were number — 
numerous letters which they received copies of. 


(Company Exhibit No. 2 
marked for identification.) 


By Mr. Stith: 


108 Q. I will hand you what I have marked for identi- 
fication as Company Exhibit 2 and I will ask you to 
identify that and state its relationship to this case? 
A. This is the undated letter with the heading of 
United Steelworkers of America, to the hourly rated 
employees of C. A. Olsen Company, over the signa- 
ture of William Taggart representative. 


Q. To your knowledge when was this — 


MR. STITH: Well, before we go on, I would like 
to move the admission of this letter, Company 
Exhibit 2. 


HEARING OFFICER: Any objection? 
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MR. SCHWARZWALD: Yes, objection. I would 
like to either save examination on this point for later 
or examine Mr. O'Dell right now. I don't believe that 
the record is clear — 


MR. STITH: What is the counsel's objection to 
this letter ? 


MR. SCHWARZWALD: The objection at this 
moment is that we do not as yet know how Mr. O'Dell 
happens to have this letter. 


MR. STITH: All right, I will proceed with the 
examination and offer to introduce it later. 


By Mr. Stith: 


Q. To your knowledge when was this letter re- 
ceived by the employees? A. To the best of my 
109 knowledge it must have been mailed on Tuesday 
or Wednesday, June 1st or 2nd, and received at the 
employees' homes on Wednesday or Thursday, June 

2nd or 3rd. 


Q. How do you reach that conclusion? A. On 
the morning of Friday, June 4th, the date of the elec- 
tion at approximately 9:00 o'clock a.m. in the morn- 
ing one of our foremen, James Webb brought this 
letter to my attention, and said, "He received it from 
one of our employees."" He stated, "That he had re- 
ceived it when he got home Thursday in the mail." 


Q. Whose statement? A. Mr. Harry Graben- 
stetter, of — one of the employees. 


Q. Now, referring to this Exhibit, Mr. O'Dell, 
what is the objectionable part as far as the company 
is concerned? A. It is the last paragraph on Page 1, 
which reads as follows: 


"Is it any wonder that he has made some pretty 
rash statements in his letters to discourage you. 
Just so we set the record straight, the base 
rates of pay at the Medina Plant are higher than 
the rates at Olsen, and the standards are gen- 
erally better because you see, we have a voice 
in setting them.” 

* * * * * 
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111 Q. Was this statement true? A. No, sir. In our 
opinion it was entirely untrue. It misrepresents the 
facts. 


Q. Now, you said that it misrepresented the 
facts. Was any effort made by the company to coun- 
ter this misrepresentation? A. At the late date that 
it was brought to our attention, the election had already 
started, so it was impossible for us to direct any let- 
ter to the employees' home or anything to correct this 
fact. 


Q. It came to your attention you say on the day 
of the election? A. Yes, sir. 


Q. At approximately what time? A. 9:00 o'clock 
a.m. June 4th. 


Q. According to the schedule set up for the elec- 
tion voting, what had happened at that time? A. Well, 
the night shift, the third shift employees had already 
voted at 6:45 in the morning. So the election had ac- 
tually already started when this came to our attention. 


MR. STITH: I would like at this point then to 
move the admission of the letter. 


112 HEARING OFFICER: Any objection, Mr. 
Schwarzwald? 


MR. SCHWARZWALD: No objection. 
HEARING OFFICER: The letter will be received. 


(The above-referred to docu- 
ment, Company Exhibit No. 2, 
for identification, was received 
in evidence.) 


HEARING OFFICER: I wonder if we might stipu- 
late as to when the employees received this letter? 


MR. SCHWARZWALD: No, we may not. 


HEARING OFFICER: All right. Continue, Mr. 
Stith. 


By Mr. Stith: 


Q. Now, Mr. O'Dell, since a comparison was 
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made between two plants I would like to ask you some 
questions about this situation. Luxaire has a plant in 
Elyria, Ohio, is this correct? A. Yes, sir. 


Q. Does it operate any other plant? A. Yes. 
We have a Division known as The Henry Furnace 
Company in Medina, Ohio. 


Q. Are the employees of The Henry Furnace 
Company represented by any union? A. Yes. They 
are represented by the United Steelworkers of Amer- 
ica and have been Since Luxaire, Incorporated pur- 
chased the plant in 1943 and then known as the C. A. 
Olsen Company. 


113 (Company Exhibit No. 3, 
marked for identification.) 


By Mr. Stith: 


Q. I will hand you what I have marked as Com- 
pany Exhibit 3, Mr. O'Dell, will you please identify 
that and state its relationship to the case? A. This 
is a form booklet which is the agreement between 
The Henry Furnace Company and Local No. 2195 Uni- 
ted Steelworkers of America, AFL-CIO dated April 1, 
1964. 


Q. Is this the same union that petitioned for the 
bargaining rights at the Luxaire Plant in Elyria? 
A. Yes, sir. 


Q. Is this agreement still in force? A. Yes, 
sir. According to Article XIV on Page 37: 


"The terms and conditions of this Agreement 
shall be made effective April 1, 1964, and shall 
continue in effect without modification or change 
-.. until midnight, March 31, 1966..." 


Q. Does this agreement contain any specific 
reference to wage rates or production standards ? 


MR. SCHWARZWALD: Objection. The agreement 
will speak for itself. 


MR. STITH: I think the witness can call the Hear- 
ing Officer's attention to the place where this is found 
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in the book. This is entirely proper. It is merely a 
convenience question. 


114 HEARING OFFICER: Overruled. The witness 
can answer. 


THE WITNESS: On Page 39, Appendix A, there 
is a Schedule of Classifications and Rates for Non- 
Incentive. On Page 40 for Incentive Classification. 
Also we have the effective date of the rates when they 
went into effect as April 1, 1964. The effective date 
of the new rates which went into effect on April 1, 
1965. 


Then on Page 34, under Article XII, heading, 
Wage Incentive Plan, there is a description of the 
method which production workers, the extra incentive 
pay is figured, the basis for the incentive system on it. 


MR. STITH: I move the admission of this booklet, 
a copy of the collective bargaining agreement, as Com- 
pany Exhibit Number 3. 


HEARING OFFICER: Any objection? 


MR. SCHWARZWALD: I am just checking. 


HEARING OFFICER: Mr. O'Dell, you mentioned 
— I believe the question was directed to base rates or 
rate — 


THE WITNESS: Yes. 


HEARING OFFICER: — and you cite Article XII 
on Page 34. Where in that Article does it mention — 


THE WITNESS: This is regarding production 
standards. 


HEARING OFFICER: I see. 
MR. SCHWARZWALD: No objection. 
By Mr. Stith: 


115 Q. Turning now, Mr. O'Dell, to the Elyria Plant 
of Luxaire, have there ever been any published rates 
or information on production standards at that plant? 
A. Well, prior to May of 1965 the only method which 
there was, was notifying each new hire employee of 
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what his base rate of pay would be. Incentive stand- 
ards have always been opened to the employees to 
question the authenticity. 


MR. STITH: I move again that Company Exhibit 
number 3 be admitted, Mr. Hearing Officer. 


HEARING OFFICER: Company Exhibit Number 3 
is received into evidence. 


(The document above-referred 
to, Company Exhibit No. 3, for 
identification, was received in 
evidence.) 


By Mr. Stith: 

Q. Have the rates for both groups of classifica- 
tions, incentive and non-incentive, been increased 
over the years, Mr. O'Dell? A. Yes, many times. 

Q. Now, how would an employee know at the 


Elyria Luxaire Plant that he was about to receive a 
raise or an increase? A. It has been the practice of 


the company over the years to post this notice of in- 
crease in rates on the bulletin boards thereby inform- 
ing the employees of these increases. His method of 
figuring his increase was just by adding the increase 
amount to his present rate of pay. 


(Company Exhibit No. 4, marked 
for identification.) 
By Mr. Stith: 

Q. J will hand you what is marked as Company 
Exhibit Number 4 and ask you to identify that if you 
will please and state its relationship to this case? 

A. This is a handbook produced and published by the 
company. It is entitled; You and Your Job at Olsen. 
This is distributed to our employees. It was dis- 
tributed to our employees in May of 1965. 


HEARING OFFICER: What part of May in 1965? 
By Mr. Stith: 


Q. Do you know the exact date that this was dis- 
tributed to the employees? A. I am pretty certain 


it was May 28th. 


Q. Now, Mr. O'Dell, just briefly, what does this 
handbook contain without attempting to read it all of 
course, what does it cover? A. Well, it contains a 
pledge to the employees of fair treatment. Also it 
carries many articles regarding our benefit program, 
such as vacations, holidays, group insurance et 
cetera. 


Q. Now, specifically with regard to wages, what 
information is given in the handbook? A. Beginning 
on Page 19 of the handbook and completed on Page 20 
are the non-incentive and incentive classifications 

117 and rates which go along with these classifica- 
tions. 


Q. Turning again for the moment to Company 
Exhibit 3 in relation to Company Exhibit 4, would that 
list of rates for incentive and non-incentive classifi- 
cations in The Henry Furnace contract compare as to 
the type of work performed similarly to that in the 
handbook for the Luxaire Plant? A. Yes. In many 
instances they are the same job classification. 


Q. But not in every instance? A. Not in every 
instance. 


(Company Exhibit No. 5, marked 
for identification.) 


MR. STITH: I move the admission of this Com- 
pany Exhibit Number 4, if counsel has no objection. 


HEARING OFFICER: Any objection? 
MR. SCHWARZWALD: No objection. 


HEARING OFFICER: Mr. O'Dell, I notice here in 
Company Exhibit 3, The Henry Furnace Company con- 
tract at Medina, on Page 39, you have a Three Months, 
Six Months and One Year Schedule there. When an 
employee is hired at what rate does he start. 


THE WITNESS: I personally have nothing to do 
with the Medina setup as far as hourly paid employees. 
But as I understand that is their starting hiring rate. 
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HEARING OFFICER: Now, with respect to Ex- 
hibit 4, I notice you have a Hiring Rate, Three Months, 
Six Months and Twelve Months Rate? 


118 THE WITNESS: Yes. All of our employees are 
hired at the stated Hiring Rate. Upon completion of 
probation period, which we discussed yesterday, 
three months, they go to this three months rate of 
pay. 

HEARING OFFICER: So from their initial time 
of hire until they finish their ninety days they get — 
Millwright Class A for example get $2.61 — 


THE WITNESS: $2.61. 


HEARING OFFICER: -— at the end of three 
months he would get $2.66? 


THE WITNESS: Yes, sir. 


HEARING OFFICER: At the end of six months he 
would get $2.71 and after the end of the year he would 
get $2.82? 


THE WITNESS: That is correct. 


HEARING OFFICER: Is there a hiring rate for — 
I guess you are not qualified to testify on that, but if 
you know, is there a hiring rate at The Henry Fur- 
nace Company ? 


THE WITNESS: They use the three months rate. 
This I am sure of. 


HEARING OFFICER: They use the three month 
rate for the hiring rate? 


THE WITNESS: Yes. 


HEARING OFFICER: Are these pay increases 
automatic ? 


THE WITNESS: At our plant? 
119 HEARING OFFICER: Yes. 

THE WITNESS: Luxaire? 

HEARING OFFICER: Yes. 
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THE WITNESS: They are not automatic, no. I 
mean, as far as the particular time every year? 


HEARING OFFICER: No, I mean — 


THE WITNESS: As far as these rates in the 
book — 


HEARING OFFICER: He gets hired at $2.61 — 


THE WITNESS: Once he has completed that pro- 
bationary period satisfactorily then it is automatic 
from there on out, yes, sir. He automatically goes to 
the six months rate and he automatically goes to the 
twelve month rate. 


HEARING OFFICER: So he gets hired at $2.61 
and he carries that rate for the first three months? 


THE WITNESS: That is correct. 


HEARING OFFICER: At the end of three months 
he is automatically increased to $2.66 which he car- 
ries for the next three months? 


THE WITNESS: That is correct. 


HEARING OFFICER: Then at the end of that 
three months, or after he has six months of service 
he gets an automatic increase to $2.71 which he car- 
ries for the following six months until he has one year 
of service and then he gets an automatic raise to $2.82? 


THE WITNESS: This is correct, sir. 


120 HEARING OFFICER: Company Exhibit 4 will be 
received in evidence. 


(The document above- referred 
to, Company Exhibit No. 4, was 
received in evidence.) 


By Mr. Stith: 

Q. Mr. O'Dell, I hand you what I have marked as 
Company Exhibit 5 and ask you to identify it and its 
relationship to this case? A. This is a Non-Incentive 
Base Rates Schedule which is a comparative figure 
for comparable jobs which are performed at the Lux- 
aire, Incorporated Plant and The Henry Furnace 
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Plant in Medina. This, as is indicated on the sheet 
here, shows each classification, such as miliwright A, 
at the three months rate at the Elyria Plant it is 
$2.66, at The Henry Furnace Plant $2.50. 


For time sake I will just mention the top figures 
if it is all right. 


Twelve month rate of millwright is $2.82 at 
Elyria; at The Henry Furnace $2.65. 


Millwright B, C.A. Olsen, $2.61; Henry Furnace 
$2.55. 


Electrician A, Elyria Plant, $2.92; Henry Furnace 
$2.65. 


Electrician B, C.A. Olsen, $2.71 — 


MR. SCHWARZWALD: Objection. If we are going 
to have this whole thing read into evidence there won't 
be any issue as to its admissibility. I think there 
should be an issue. I thought the witness was going to 

121 give one example where it is clear on its face 
what it is. 


By Mr. Stith: 


Q. Who prepared this Exhibit, Mr. O'Dell? A. I 
prepared this Exhibit from company records. It is 
very evident that in every instance these rates at the 
Elyria Plant are higher than those at the Medina Plant. 


Q. With respect to what group, incentive or non- 
incentive? A. Non-incentive. 


MR. STITH: I move for the admission of this 
Exhibit. 


MR. SCHWARZWALD: Objection. I take it, first 
of all. this is derived from what is already in evi- 
dence and therefore it is unnecessary duplication. 
Beyond that it is highly prejudicial because it has a 
heading on it which is a heading put on there by who - 
ever prepared this Exhibit, Mr. O'Dell I take it, and 
which is highly prejudicial on the main issue in this 
case. It should not be put into the record. Whatever 
information is contained here that is factual will be 
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derived from Company Exhibits 3 and 4. Nothing 
further should be put in on these points. 


I move not only that this Exhibit be rejected but 
that the witness's testimony reading from this Exhibit 
be stricken from the record. 


MR. STITH: Mr. Hearing Officer, may I say 
something on this point? 


122 HEARING OFFICER: Certainly. 


MR. STITH: I don't believe counsel for the union 
exceptions are well taken for the simple reason that 
although this does reflect the comparison between the 
published rates at The Henry Furnace Company and 
the Luxaire Elyria Plant there are other job classi- 
fications that are not covered by this and I would like 
to talk about some of those too by way of questioning. 
But I believe this Exhibit will be helpful in confining 
the attention of the Examiner to these differences that 
do exist. 


Therefore, I ask that it be admitted. If the pur- 
pose of this investigation as I understand it is to as- 
certain the facts then this Exhibit will be a useful 
document in getting that information. 


HEARING OFFICER: This Schedule, Company 
Exhibit 5 for identification is taken from the non- 
incentive schedules in Company Exhibits 3 and 4, is 
that correct, Mr. O'Dell? 


THE WITNESS: Yes, Sir, it is. 
MR. STITH: I might suggest that it was done in 
the interest of making the comparison with a little 


more facility, having it on one document than having 
to jump from one Exhibit to the other. 


HEARING OFFICER: There is a second column 
there which has number of employees, would you ex- 
plain that ? 

THE WITNESS: It just got slid over a little too 
far there. That is supposed to be where you see the 

123 3 and 1; 2 and 2; 2 and 1. This is the number of 
employees performing these duties at the Luxaire 
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Plant and also at The Henry Furnace Plant at the 
present time or at the time this Exhibit was made up, 
which was as of the date of the election. 


MR. SCHWARZWALD: Mr. Hearing Officer, I 
might have further objection to this, particularly the 
part that you have already touched upon. The witness's 
explanation does not account for all of the contents of 
the Exhibit, for one. 


Number two, the Exhibit looks to me in more of a 
nature of something for a brief, if counsel wants to 
prepare it and attach it. But it has no place as evi- 
dence in this hearing. 


Number three, we do not know yet where these 
figures in the last column, from where they have been 
derived. 


If you recall yesterday we had some major dis- 
crepancies between figures supposedly taken from the 
company records and the actual testimony given by 
the employees as to what the facts were. 


All of these are additional grounds for objection 
to this Exhibit. 


HEARING OFFICER: This non-incentive rate 
schedule, they are more fully set forth in Company 
Exhibits 3 and 4. This is only a partial listing, is 
that correct? 


MR, STITH: I wish to point that out. Yes. I 
would like to ask a few more questions on it if I may. 
124 This will help to clear up the admissibility. 


HEARING OFFICER: Well, go ahead. 
By Mr. Stith: 


Q. Mr. O'Dell, although this point has been 
touched upon by the Hearing Officer, I note from this 
Exhibit that we marked as Number 5, there are rate 
adjustments at scheduled intervals, were there any 
employees on the date of the election working at 
Luxaire in Elyria who were receiving less than the 
twelve month rate? A. No. All employees complete 
one year of service and were at the maximum rate as 
stated in the classification schedule. 
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Q. Do you happen to know whether all of the em- 
ployees at The Henry Furnace Company, Medina, 
were receiving maximum rate as of the date of the 
election? A. This I do not know. 


Q. Are the increases from the three months 
to the twelve months rate automatically based on 
merit? A. After satisfactorily completing the three 
months period, ninety day probationary period, they 
are automatic from this point on up until the twelve 
months rate of pay. 


Q. You stated earlier that this Exhibit has been 
limited to wage comparison of similar classifications, 
are there other non-incentive classifications at either 
plant not shown in this Exhibit? A. Yes. As indi- 

125 cated in Exhibits 3 and 4. For example, at the 
Luxaire Plant we have a Millwright C classification; 
at The Henry Furnace they do not. 


We have Automotive Mechanic; they do not have 
this descriptive job. 


They have a Sweeper Operator; we do not have 
this classification. So on down the line. 


Sheet Metal Layout, we do not have anyone like 
this in our plant in Elyria. 


Buffers, we do not have this classification in 
Elyria. 


So it is strictly a comparison of comparable jobs 
only in the two plants. 


Q. Then the Exhibit is intended to limit the com- 
parison to those jobs where the responsibilities and 
duties are comparable, is this correct? A. This is 
correct. 


MR. STITH: Again for that reason, Mr. Hearing 
Officer, we feel that this is important to the fact find- 
ing function of this hearing and ask that the Exhibit be 
admitted. 


HEARING OFFICER: Well, inasmuch as it is a 
repetition, the same information is contained in Com- 
pany Exhibits 3 and 4, I am going to reject this 
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Exhibit as well as Company Exhibit No. 1. If you de- 
sire, Mr. Stith, you may offer Company Exhibits 1 and 
126 5 into the Rejected Exhibit File. 


MR. STITH: Very well. 
By Mr. Stith: 
Q. Now, too — 


HEARING OFFICER: Do you want to offer them 
into the Rejected Exhibit File? 


MR. STITH: Yes. I will offer these Exhibits into 
the Rejected Exhibit File. 


HEARING OFFICER: They will be received. 


(The documents above-referred 
to, Company Exhibits No. 1 and 
5, for identification, were re- 
ceived in the Rejected Exhibit 
File.) 


(Compary Exhibit No. 6, marked 


for identification.) 
By Mr. Stith: 


Q. To continue, Mr. O'Dell, I hand you what I 
have marked as Company Exhibit Number 6 and ask 
you to identify this Exhibit and state its relationship 
to the case? A. This is a comparative table made up 
of our incentive rates and classifications for week 
ending May 23, 1965. 


Q. Who was it prepared by? A. This Exhibit 
was also prepared by myself from the company 
records. 


Q. Let me ask you another question at this point. 
Is there any information concerning this data in either 
Company Exhibit 3 or Company Exhibit 4? A. Could 
127 I have that question again please? 


Q. Is there any information in this Exhibit that 
might be duplicated, is this a duplication of any in- 
formation that will be found in Company Exhibit 3 or 
4? A. No, sir, this is not. 
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Q. Go ahead with your explanation. A. All 
right. This is an average — 


HEARING OFFICER: You already described the 
Exhibit, have you not? 


MR. STITH: This is non-incentive. We are 
merely pointing out what it is. 


THE WITNESS: Incentive. 


MR. STITH: Incentive, pardon me. You think that 
it will speak for itself? 


HEARING OFFICER: Mr. Schwarzwald, do you 
have any questions on this-Exhibit? I assume that you 
are going to offer it in evidence, Mr. Stith? 


MR. STITH: Yes. 


HEARING OFFICER: Do you have any questions 
on the admissibility of this document ? 


MR. SCHWARZWALD: Yes. 


MR. STITH: Perhaps he would be better informed 
if I changed my question on the Exhibit, Mr. Tuk. 


HEARING OFFICER: All right, go ahead. 
128 By Mr. Stith: 


Q. Does this Exhibit represent a direct compari- 
son of all incentive classifications at both plants? 
A. No. As indicated in previous testimony there are 
certain classifications which are not comparable. 
This is only classifications which are comparable 
with The Henry Furnace job classifications. 


Q. I would like to direct your attention to Com- 
pany Exhibit Number 4, Page 20, if I may. On Com- 
pany Exhibit Number 4, Page 20, published rates for 
incentive classifications are set forth there, the same 
that are shown for those classifications in Company 
Exhibit Number 6, which has not been admitted as yet, 
put in all but three instances, Trucker, Tow Motor 
and Welder, the handbook rates are lower than that 
shown in Exhibit 6, would you please explain this dif - 
ference? A. Well, it is due to the fact that the hand- 
book does not reflect the wage status of Elyria where 
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the employees enjoyed the six cents second shift add-on 
rate, and the third shift twelve cents add-on rate, which 
is prior to their wages being calculated daily. This six 
and twelve cents figure is added to their base pay, and 
their incentive earnings reflect this figure. 


With the second shift and third shift employees 
there is an over-all average and the base pay does 
come up to this figure in here, as stated in here. At 

129 the Medina Plant they have a second shift figure 
of five cents per hour added to their pay, and ten 
cents per hour for third shift employees. This figure 
though is not used in the calculation of incentive 
earnings. It is strictly an add-on. Such as an em- 
ployee working on the second shift, eight hours, five 
cents per hour, he has forty cents per day added to 
his wages. Third shift has eighty cents for his ten 
cents per hour added to his wages. 


Q. So then the Elyria situation, you said add-on, 
is this a shift bonus at Elyria— A. This is a shift 
differential? I thought I stated that. 


Q. — of six— A. Six cents for the first shift 
and twelve cents for the third shift. 


Q. This is added— A. This is added to the base 
rate prior to the incentive calculation of their pay 
being made daily. Therefore, this would make their 
daily earning of a higher nature. And it is clearly 
indicated here that the over-all average of hourly 
earnings are much higher at the Luxaire Plant than 
they are at The Henry Furnace. 


Q. Now, specifically with reference to Luxaire 
Elyria, how many employees were working on the 
second or third shift as of the day of the election? 


130 A. Approximately thirty-three. 


HEARING OFFICER: You say thirty-three in- 
centive? 


THE WITNESS: On second and third shift. 
By Mr. Stith: 


Q. These were employed on incentive at Elyria? 
A. Yes. 
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HEARING OFFICER: Do you know how many were 
on the second shift? 


THE WITNESS: I would say twenty-two. 
HEARING OFFICER: How many on the third? 
THE WITNESS: Eleven. 


MR. STITH: Now, with those additional questions 
and answers, Mr. Hearing Officer, I again move the ad- 
mission of Exhibit Number 6. It is taken from the com- 
pany records and was prepared by Mr. O'Dell. There 
is no other source of information that we can submit 
that will enable us to make the comparison except in 
this manner. We ask that it be admitted as additional 
facts that the Hearing Officer would have to have to 
make a ruling on this case. 


MR. SCHWARZWALD: I object to the Exhibit. 
Once again it contains a highly prejudicial heading 
which does not appear with reference to figures of 
this type or derived in this way either in Company 


Exhibit 3 or Company Exhibit 4. Of course, referring 
to the heading "AVG. Base" which appears twice in 
131 Company Exhibit 6. 


In addition, obviously the calculations contained 
in this sheet are of great importance to this hearing. 
These figures will be extremely germaine. This 
summary presentation of what must be a vast series 
of company records I don't think is really adequate 
or fair at this point. In the light of the difficulties we 
have had with the accuracy of company records and 
the testimony in this hearing to date — 


HEARING OFFICER: Just confine your remarks 
to this particular Exhibit, will you please ? 


MR. STITH: Well, Mr. Hearing Officer, if I may 
speak further on this point. 


There is one part of Mr. Schwarzwald's state- 
ment that is correct. And that is for the company to 
bring before this Hearing Officer a complete com- 
pilation of all of the incentive earnings of comparable 
classifications between the two plants as of the date 
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of the election would probably fill part of the room 
here. We would be examining here until Christmas. 


This Exhibit, as the witness indicated, is indica- 
tive of both average base rate and earnings received 
by these incentive classifications which were com- 
parable at the two plants. 


Now, the statement was made in the letter over 
which the objection was raised, on these very points. 


132 If the company is not permitted to show in this 
manner what the comparisons may be then we have no 
way that it can be done. This is both an efficient and 
accurate way. It is a fair, more than a fair sampling 
of the types of jobs that are comparable at the two 
plants on these points. The earnings as reflected by 
the Exhibit are taken precisely from the company 
records as of that time. Only in this way can we get 
before the Hearing Officer the facts with relation to 
the comparison that was made in the letter about 
which of course the company has objected. 


HEARING OFFICER: Well — 


MR. SCHWARZWALD: I might point out further, 
Mr. Hearing Officer, just briefly checking this Ex- 
hibit. As I understand the testimony to date there is 
some discrepancy regarding the Medina employees in 
what is called AVG Base, Machine Operator "A" and 
Machine Operator "B". What is stated there is not 
stated in the contract. That is one discrepancy. 
That should be copied from the contract. 


THE WITNESS: I thought that I made it very 
clear that this reflected the second and third shift 
employee averages also, which would increase his 
over-all figure. 


MR. STITH: That is right. The shift differential 
is included. That is not shown in the published rates, 
the published base rates, but it is earnings. 


133 MR. SCHWARZWALD: May I be heard further on 
that ? 


HEARING OFFICER: Yes. 
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MR. SCHWARZWALD: As I understand the testi- 
mony that was supposed to be the policy of Elyria and 
not at Medina. 


By Mr. Stith: 


Q. Would you answer that? A. Isaid they hada 
five cents add-on which is added on after calculation 
of the incentive earnings at the Medina Plant. Five 
cents on second shift and ten cents if they have a 
third shift going. 

Q. Then to arrive at the average base for Medina 
that was included, the forty and the eighty? A. That 
would include that, yes. Even though it is not con- 
sidered when they calculate their incentive earnings. 


HEARING OFFICER: Would these figures still be 
true if you did not add the shift differential at both of 
these plants ? 


THE WITNESS: No, sir. 
MR. STITH: May I ask a question? 
HEARING OFFICER: Yes. 

By Mr. Stith: 


Q. Mr. O'Dell, what does the company consider 
these bonus payments, are there any exceptions in the 
adding at Medina or the adding at Elyria? A. No, 
there are no exceptions to this rule. This is added to 

134 every man's second shift and third shift base pay 
before his incentive earnings are calculated daily. 


Q. So in order to arrive at an average base rate 
for incentive these amounts had to be used? A. Yes. 


MR. SCHWARZWALD: May I point out one 
further thing, Mr. Hearing Officer. These figures 
are derived from company records which were not 
available to the union at the time Company Exhibit 2 
was composed. They were not available to anybody 
except the company officials. They were not available 
to the employees at either plant. Upon this sort of in- 
formation I don't think the Petitioner could be charged 
with making misrepresentations based upon evidence 
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that they could not possibly have. Evidence that does 
not appear, evidence that was not kncwn to the em- 
ployees or anyone from whom the Petitioner might be 
able to get information. 


THE WITNESS: The handbook had been sent out. 


HEARING OFFICER: We are getting into argu- 
ment now. 


MR. STITH: May I answer that? May I answer 
that, Mr. Hearing Officer? 


HEARING OFFICER: Go ahead. 


MR. STITH: This is precisely the reason why the 
company objected to the statement in the union‘s 
letter. It was particularly objectionable because the 
Steelworkers, as the testimony has shown, have repre- 
sented the employees at The Henry Furnace Plant and 

135 their statement consequently would carry a great 
deal of significance to the Elyria employees rather 
than just a public statement as it sometimes appears 


in these campaigns. 


MR. SCHWARZWALD: Just to continue, Mr. 
Hearing Officer. Once again some — according to the 
testimony that we have from Mr. O'Dell, some of the 
information which is contained in the figures for 
Medina would not be available to the union even as 
the bargaining representative at that plant. Would 
not be available to it, would not be required to be 
presented to it by the company under Board Law. It 
could in no way be known. 


MR. STITH: All the more reason for the dam- 
aging nature of the irresponsible statement in the 
letter. 


HEARING OFFICER: That is enough argument. 
These average base rates, were they for the end of 
one year? 


THE WITNESS: No, sir. They are a one week 
period, May 23rd. 


HEARING OFFICER: I mean the hourly rate, is 
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that rate of pay that one of the employees in these 
classifications would receive at the end of one year's 
employment? 


THE WITNESS: Yes, sir. The non-incentive 
base schedule is entirely relevant to this case. 


HEARING OFFICER: Off the record. 
136 (Discussion was had off the record.) 


HEARING OFFICER: On the record. You are 
offering Company Exhibit 6, Mr. Stith? 


MR. STITH: Yes. 


HEARING OFFICER: Subject to the qualifica- 
tions and explanation of the witness of Company Ex- 
hibit 6, I will receive it into evidence. 


* * * * * 


By Mr. Stith: 


Q. Now, Mr. O'Dell, we have been talking about 
the incentive classifications, what are the jobs on 
which incentive earnings are received that are simi- 
lar in both plants? A. Jobs on this particular sheet 
are similar. 


Q. I want to differentiate between jobs and 
classifications? A, Jobs are not similar, no. 


Q. What is a job as you understand contrasted 
with a classification? A. Well, as far as the work- 
ing conditions and jigs and fixtures and things of that 
nature they could be different in both plants, yes. 


Q. Would a job be an order number or something 
like this? A. Oh, yes. There would be no similarity 
there. They make an entirely different product, dif- 

137 ferent models I should say. 


(Company Exhibit No. 7 
marked for identification.) 


By Mr. Stith: 


Q. I will hand you what I have marked as Com- 
pany Exhibit 7 — 
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MR. STITH: This is our last Exhibit. 
By Mr. Stith: 


Q. I ask you to explain that and its relationship 
to the case? First of all, did you prepare this Ex- 
hibit? A. Yes, sir. 


Q. How was it — A. I had this Exhibit pre- 
pared. 


Q. You had this Exhibit prepared? A. Yes. 


Q. Who got this information? A. I had — cur 
Time Study Engineer received this information. 


Q. What does this purport to show? A. Well, 
the only thing he could come up with as far as com- 
parable jobs at the Medina Plant and the Luxaire 
Plant in Elyria was the following welding jobs, which 
are four. 3-tube, 4-tube, 5-tube and 6-tube welding 
jobs. The rates for these particular jobs, incentive 
rates, are as indicated on this sheet at the Elyria 
Plant. In case of 3-tube 14.220, Medina 11.605 

138 and so on down the sheet, which in our opinion 
indicates that the rates in the Elyria Plant in this 
particular instance are much better in incentive 
value. 


Q. Now, these incentive values you place in 
terms of minutes? A. Yes, sir. 


Q. Now, of course, as you have stated there 
must be hundreds of jobs at both plants other than 
those contained in this Exhibit? A. That is correct. 


Q. Why again does this Exhibit confine these il- 
lustrations to these few? A. Well, as I mentioned 
befure these are the only jobs we could find that are 
complete comparable johs between the Medina Plant 
and the Elyria Plant. 


Q. By comparable you mean they are per- 
formed under similar conditions? A. That is correct. 


Q. Are the functions the same? A. To my 
knowledge they are, yes, sir. 
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Q. Now, going back a big, Mr. O'Dell, I want to 
direct your attention to Company Exhibit Number 3 
and 4 with respect to non-incentive classifications. I 
believe your published rates in your handbook are on 
page 20, and in the Company Exhibit Number 3, The 
Henry Furnace contract, they appear at page 39, is 
139 that correct? A. Yes, sir. 


Q. Now, what is a summary comparison of the 
non-incentive rates, hourly rates, without any influ- 
ence of incentive earnings on those two Exhibits ? 

A. Well, there are jobs listed here which are not 
similar. Therefore, we made no comparison on 
them. Such as in Elyria we have Repair Welder- 
Cleaner and a Cleaner and an Arc Welder "B", Spot 
Welder therefore there were no comparative rates on 
these particular jobs, no comparable jobs. 


Q. Using the two Exhibits in comparable jobs, 
what is the result on non-incentive classifications ? 
A. On non-incentive ? 


Q. On non-incentive? A. On non-incentive ? 
Excuse me. 


Q. I said non-incentive. A. I thought you said 
incentive. In non-incentive we are in every instance 
at a higher rate definitely in all classifications. 


Q. Now, then at the time of the election, Mr. 
O'Dell, how many employees at the Elyria Plant were 
on non-incentive classifications? A. At the time of 
the election approximately twenty-eight percent of 
the employees, or 57 employees, were classified as 
non-incentive employees. 


140 Q. So 57 employees at the Elyria Plant were 
then receiving higher non-incentive rates than com- 
parable jobs at The Henry Furnace? A. This is 
correct. 


Q. Is that correct? A. Yes. 


HEARING OFFICER: You say 57 employees 
were classified as non-incentive, is that correct? 


THE WITNESS: Yes, sir. 
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HEARING OFFICER: How many in fact were non- 
incentive ? 


THE WITNESS: The only additional employees 
that we would have would be your supervision and 
guards. 


HEARING OFFICER: So that at least 57 em- 
ployees would have been non-incentive employees at 
this time ? 

THE WITNESS: Let me rephrase this please. 31 
employees were in this comparable chart which was 
made up, the Exhibit that was taken out, and the bal- 
ance of the employees are on non-incentive but they 
are not comparable jobs so they are not listed. 


HEARING OFFICER: On Rejected Company Ex- 
hibit Number 5 you are saying there are 31 em- 
ployees — 

THE WITNESS: I don't have it in front of me, 
sir. I believe there were 31 employees on it. 


HEARING OFFICER: There are 31 employees 
on the non-incentive classification and were working 
as non-incentive employees at the time of the elec- 

141 tion and these 31 had comparable jobs where 
there were comparable non-incentive jobs at the 
Medina Plant at this time? 


THE WITNESS: That is correct, sir. 


HEARING OFFICER: Now, you say there are 
another what, 26? 


THE WITNESS: 26. 


HEARING OFFICER: For which there are not 
comparable non-incentive jobs at the Medina Plant? 


THE WITNESS: That is correct. 
* * * * * 

(The document above -referred 

to, Company Exhibit No. 7, for 

identification, was received in 


evidence.) 
* * * * 
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CROSS-EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. O'Dell, what year was it that Olsen Manu- 
facturing, Luxaire purchased The Henry Furnace 
Company? A. 1943. 


Q. If I understand your testimony yesterday and 
today, upon being hired an employee is told what his 
rate is, is that correct? A. That is correct. 


Q. Classification in which he is hired? 
A. Classification and the hiring rate, yes, sir. 


Q. And is he told of increases in his rate, what 
they will be? A. He is told at the time of hiring 
146 what the rates are that will go along with the 
jobs, yes. Three months, six months, twelve months 
rate of pay. So he knows in twelve months that he is 
getting the top rate. 


Q. And prior to the publication of Company Ex- 


hibit 4, was he given anything in writing? A. No, 
sir, he was not. 


Q. Then I believe you testified that prior to 
Company Exhibit 4 that any changes in the rate of pay 
are posted on a bulletin board, is that right? A. This 
is correct. When there are general increases. 


Q. When there are general increases? A. Yes. 


Q. Were there any increases other than general 
in the eight years since you have been Personnel 
Director? A. No, sir, not to my knowledge. 


Q. So then there is a statement put on the bulle- 
tin board that says all employees’ wages are raised 
so many cents? A. That is correct. Effective such 
and such a date. 


Q. Effective such and such a date. And there is 
no listing of job classifications or wage rates for 
each classification? A. It is stated as incentive 
classifications three cents an hour and non-incentive 
six cents per hour. 
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147 Q. That is the way the notices read? A. Yes. 


Q. Then turning to Company Exhibit 4, you testi- 
fied that it was put out approximately May 28th, is 
that correct? A. That is correct. 


MR. SCHWARZWALD: Please mark this as 
Petitioner's Exhibit 1? 


(The document above-referred 
to, Petitioner's Exhibit No. 1, 
was marked for identification.) 


By Mr. Schwarzwald: 


Q. Mr. O'Dell, Iam showing you what has been 
marked for identification as Petitioner's Exhibit 
Number 1, can you tell us what that is a photostat 
copy of? A. It is evidently a letter from Mr. Lind- 
say regarding the handbook which was distributed on 
May 28th. 


Q. You are now Saying it was distributed on 
May 28th, is that because of the date appearing — 


A. No. I made the statement before of May 28th 
when you asked me. 


Q. Now, you are certain that it was distributed 
on May the 28th? A. Yes. 


Q. You were saying approximately? A. Yes. I 
thought that I made that clear. 


Q. I didn't understand that. Thank you. 


148 HEARING OFFICER: What is your testimony, 
that it was handed out on May the 28th, 1965? 


THE WITNESS: Yes, sir. If I didn’t make the 
statement before this is correct. 


* * * * * 


151 MR. SCHWARZWALD: I understand that it would 
be proper to propose a stipulation at this time regard- 
ing Petitioner's Exhibits 2, 3, 4,5 and 6. That with- 
out regard to the ink markings on these Exhibits, 
other than the Reporter's official mark, that these 
Exhibits are in fact photostat copies of letters which 
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were sent to the employees by the company over Mr. 
Lindsay's signature on the dates which are indicated 
on each of the Exhibits. 


MR. STITH: Iso stipulate. 
HEARING OFFICER: The stipulation is received. 


MR. SCHWARZWALD: Then I offer these into 
evidence. 


HEARING OFFICER: Petitioner's Exhibits 2, 3, 
4, 5 and 6 are received in evidence. 
oe * bd * * 
152 By Mr. Schwarzwald: 
Q. Mr. O'Dell, I take it you are familiar with 


the production processes at the Elyria Plant, is that 
correct? A. Regarding what basis? 


Q. Well, you are familiar with the product and 
the way it is made, products and in the general way 
in which they are manufactured? A. As much as any 


Personnel Manager would be I suppose, yes. 


Q. Could you describe these for us, what prod- 
ucts are made at the Elyria Plant? A. Yes. Gas 
fired heating units; infrared heaters; air-conditioning 
et cetera. 


Q. Gas fired heating units? A. Yes. I men- 
tioned that first I believe. 


Q. You say heating units, you mean what we lay- 
men normally call furnaces? A. Furnaces, yes. 


Q. Thank you. And cooling equipment is air- 
conditioning and refrigerator equipment or is it all 
air-conditioning? A. Strictly air-conditioning. 


Q. Now, are you familiar at all what is pro- 
duced at The Henry Furnace Company in Medina? 
A. Not officially, no, sir. 


Q. You don't know what they make? A. I have 
some idea. They make unit heaters, things of this 
153 nature. 
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Q. Do you know if they make products along the 
Same lines or in anyway similar to the products made 
in Elyria? A. Similar only to the extent that they 
are gas fired heating furnaces. But they are different 
model than what we make in the Elyria Plant. We do 
not make the same models and units in the same plant. 
They do not make — 


Q. They have different model numbers? 
A. That is correct. Different models entirely. Plus 
the fact they do not make any air-conditioning units 
at all. That is all made in the Elyria Plant. 


Q. You are saying particularly in relation to gas 
furnaces that they are completely different? A. That 
is correct. 


Q. They are in no way interchangeable? A. I'm 
not an authority on these things. 


Q. Coming to Company's Exhibit 7, you testified 
that this was prepared for you? A. That is correct. 


Q. By whom? A. Dick Minnich our Time Study 
Engineer at the Elyria Plant. 


Q. Did you direct him to prepare it? A. Yes. 
I asked him to search our records for comparable 
rates. 


154 Q. Now, by search your records, what do you 
mean, which records? A. The company records at 
the Luxaire Plant in comparison with the company 
records at The Henry Furnace Company Plant with 
their Time Study Engineer. 


Q. Now, could you tell us again what 3-tube, 4- 
tube, 5-tube and 6-tube means on this Exhibit ? 
A. I don't think I told you in the first place. 


Q. Why don't you tell us? A. I am not that 
familiar with it. That is what I tried to explain. 
These are welding components, they are welding jobs, 
welding of a 3-tube sectional heating unit, 4-tube 
sectional heating unit. These are the guts of the 
furnace — excuse the expression — this is the time 
that a man gets to weld these sections up. This is 


Similar operations. 


Q. So Mr. Minnich told you? A. That is cor- 
rect. 


Q. You have no knowledge as to that of your own? 
A. That is correct. 


Q. Mr. Minnich prepared this entirely and handed 
it to you? A. That is correct. 


MR. SCHWARZWALD: Mr. Hearing Officer, Iam 
going to move that this Exhibit be stricken from the 
record based upon this testimony. 


155 MR. STITH: It has already been admitted, Mr. 
Hearing Officer. I don't think the questions that were 
developed in any way weaken its validity in the appli- 
cation to the case. As prior testimony reveals this 
Exhibit concerns only four jobs that are comparable. 
To that extent your comment was that you would re- 
ceive it to the extent that it would be applicable to 
Company Exhibit Number 6, the prior one on the in- 
centive classifications. 


MR. SCHWARZWALD: Mr. Hearing Officer, 
perhaps I misunderstood the earlier testimony. It 
was my impression, until I asked this series of 
questions, that this witness was personally familiar 
with what was involved in this Exhibit or, that some- 
one else had prepared it for him in a statistical 
fashion. Someone like a secretary had gotten the in- 
formation or put it together. That he was familiar 
with it, that he understood it, that he knew what he 
meant. Now, that was my impression — 


THE WITNESS: I did not make that statement, 
sir, in my testimony. 

MR. SCHWARZWALD: If you will let me finish. 
There is no question before you. 


THE WITNESS: You are questioning my testi- 
mony. 


HEARING OFFICER: Please let us not have any 
interchange of conversation between witness and 
counsel. If you have any remarks direct them to me. 
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156 Mr. O'Dell, is it your testimony now that you 
were not familiar with the facts that are set forth or 
the statement that is set forth on Company Exhibit 
Number 7? 


THE WITNESS: That is correct. I know what 
the heading of the Exhibit says, Comparison of Weld 
Assembly. I am not a statistician on welding, the job 
of welding. 


HEARING OFFICER: Who prepared this ? 
THE WITNESS: Richard Minnich. 
HEARING OFFICER: Richard Minnich ~ 
THE WITNESS: Time Study Engineer. 


HEARING OFFICER: I think Mr. Minnich would 
be the proper person then, in view of the witness' 
present testimony, Mr. Minnich would be the proper 
person to testify as to this Exhibit. For that reason 
I expect that the company will put Mr. Minnich on to 
identify this Exhibit this afternoon. 


MR. STITH: That is part of our case-in-chief. 
I don't know if I could promise it today or not. I have 
no idea where he is or what he is doing at the moment. 
But we will certainly check into it. It is your intention 
then to hold it until you have heard Mr. Minnich's 
testimony in terms of Mr. Schwarzwald's request that 
it be rejected? 


HEARING OFFICER: In view of the witness's 
testimony I think I have no other alternative than to 
now reject the Exhibit and hold it pending Mr. Min- 
nich's testimony. If it is offered at that time or re- 

157 offered at that time, why, I will make a ruling on 
it. Company Exhibit Number 7 is rejected at this 
time. 


(Company Exhibit No. 7 removed 
from evidence and placed in the 
Rejected Exhibit File.) 


te ee teers + cate 


MR. STITH: Now, if it is proper at this particu- 
lar time, in view of counsel's position with regard to 


ou: 
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these Exhibits, as you notice the company was willing 
to stipulate that all of these letters that he had sub- 
mitted, letters sent out over Mr. Lindsay's signature, 
now, I would like to enter an objection to that at this 
point because it is not germane to this case. Those 
letters are not germane to this case. The Union filed 
no objection to this election. Consequently, these 
letters have no bearing on this matter. The only 
single question in the second issue is whether or not 
the undated letter, which was Company Exhibit Num- 
ber 2, was of such a nature as to constitute grounds 
for setting aside the election and ordering another 
one. So I would like to move that they be rejected. 


MR. SCHWARZWALD: Mr. Hearing Officer, I 
think ~ I don't know if it was intentional or not, but 
there is some implication here as to fair treatment 
which I think ought to be clarified. I did enter an ob- 
jection of course to Company Exhibit Number 7 when 
Exhibit Number 7 was initially presented. That Ex- 
hibit was received over my objection. Further testi- 
mony clarified it. You have ruled on more adequate 


158 grounds and different grounds for the objection. 


There is another substantial difference of course 
as to the letters. There is no change or anything 
about those. Where these company exhibits are 
things derived from the company records and have a 
totally different setting in this record. 


I was in no way attempting to sandbag or create 
any problems. As far as counsel is concerned, I only 
thought we could get the letters in because obviously 
they will come in one way or the other. They were 
sent, they exist. The materiality I assure you will be 
shown through this witness and other witnesses 
throughout this hearing. 


MR. STITH: Without attempting to argue the 
point, Mr. Hearing Officer, there were at least two 
references made by counsel concerning the inaccu- 
racy of company records. On one point you ques- 
tioned him on this very thing. Outside of one date 
that a witness could not recall yesterday everything 
elise was corroborated as far as the company's 


position was concerned. 


Now, as far as I am concerned I would like to 
have the record show that I withdraw my agreement 
to the stipulation and enter an objection to the admis- 
sion of those letters as not being pertinent or relevant 
to this case. The Union did not file any objections 
during the five day period allowed for this thing. 

159 They have no bearing on this matter. 


HEARING OFFICER: Mr. Schwarzwald, do these 
Exhibits, namely Petitioner's Exhibit 2, 3, 4, 5 and 6 
go to your defense as to the second issue in this case? 


MR.SCHWARZWALD: Yes. 


HEARING OFFICER: I will overrule your objec- 
tion, Mr. Stith, and reaffirm my ruling that they will 
be admitted into evidence. But I will attach this one 
condition. That Petitioner's counsel make a connec- 
tion between these Exhibits and his defense through a 
competent witness. 


MR. STITH: I would like to reserve the right to 
move again at the conclusion of the entire matter. 


HEARING OFFICER: You have that right. 
By Mr. Schwarzwald: 


Q. Mr. O'Dell, now, showing you Company Ex- 
hibit Number 6, the first column, the heading Elyria 
and Medina, AVG. BASE. Now, will you tell us what 
AVG stands for? A. As indicated previously this is 
the average base rate including shift premium for the 
week ending May 23rd for all employees in these 
categories. 


Q. Now, I am not sure how much of that discus- 
Sion is in the record. Would you repeat to make sure 
that we have it clear, how they rate, what you have 
called average base, is that correct? A. Yes. 


160 Q. Average base rate, how that is derived — 
A. We have — 


Q. -— in as much detail as youcan? A. Well, 
first, we have 28 employees which we show — let's 
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take Machine Operator ''A". We show 28 employees 
in the Elyria Plant as Machine Operator "A" for 
week ending May 23rd. I personally took from the 
company records all 28 employees base rate of pay 
including shift premium, as I indicated earlier. 


Q. Could you stop at that point and explain that 
for us please, what you mean by including shift 
premium? A. Yes. This is six cents per hour for 
the second shift employees; twelve cents per hour for 
all employees on the third shift in this classification 
of work. 


Q. When you say second and third shift now you 
mean employees who during the week ending May 
23rd 1965 were working on the second and third 
shift? A. Including first, second and third, yes. 


Q. All right, go ahead. A. Totalled the base 
wages of all employees, divided by the number of em- 
ployees, came up with the figure of $1.594 per hour 
aS an average. The same in the Machine Operator ''B" 

161 and so on down the line. 


Q. Any overtime pay enter into this calculation? 
A. Not at all. Overtime was excluded from all 
figures. 


Q. Your company does pay overtime, does it 
not? A. Certainly do. 


Q. Am I correct in saying you pay overtime for 
all hours worked over 40 a week or 8 a day? 
A. This is correct. 


Q. You pay at the rate of time and a half? 
A. Correct. 


Q. Now, do you recall that no employee received 
any overtime during these weeks? A. I wouldn't 
know right offhand. But Iam certain that it was ex- 
cluded from all of my figures. 


Q. Well, if a person did work overtime, what did 
you take, you just added another hour? A. No. 


Q. Of their base? A. I took an actual week's 
payroll and had the man's pay right in front of me 
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which was broken down into base pay, premium pay, 
overtime pay and total pay. I took the total pay fig- 
ure, subtracted the overtime figure, divided this fig- 
ure by the total hours worked which gives you — that 
was the only way to figure any average. You never 
include overtime pay in averages. 


162 Q. Now, those classifications you gave us, base 
pay, that is the base rate of pay? A. That is 
correct. 


Q. Then there is premium pay? A. Shift pre- 
mium. Oh, you are talking about the computation, 
yes. 


Q. These are labels that you used that I want to 
get. A. Base pay, premium pay, overtime pay and 
total pay. 


Q. Those are the four classifications you used? 
A. Yes. 


Q. Now, could you explain to us what appears in 


each of those, what appears in base pay? A. Well, 

base pay $1.59, $1.575 let's say for Machine Opera- 
tor would be around $63; premium pay might be $50 
a week, and if he had any overtime that figure would 
be there. All of this is totalled together to come out 
with the gross pay figure. 


Q. Then the premium category would include the 
shift premium? A. No, sir, it would not. Oh, it 
would, the same as it would in your over-all wages, 
yes. 


Q. I mean on your categories this is where it 
would appear, is that correct, premium pay is shift 
premium, is it not? A. No, sir, it is not. 


163 Q. What is premium pay? A. It would be in- 
cluded in your base pay. 


Q. You are not answering my question, Mr. 
O'Dell. A. You said would it be included in premium 
pay and I said no. It would be included in your base 


pay. 
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Q. What is included in premium pay? A. Pre- 
mium pay? 


Q. Yes. A. This is strictly your incentive sys- 
tem. All over 480 minutes daily is incentive. First 
480 minutes a day a man earns base pay only. After 
that he earns what we call premium pay. This gives 
you your total earnings for each day of the week. 

But his pay, his base pay, each individual — let's say 
on the second shift who has $1.575 rate per hour plus 
six cents, the base pay figure will show it as $1.635. 
That will show in the base rate column that I had 
reference to. 


Q. I understood your previous testimony that 
column contains the total, does it contain hourly 
rates? A. It contains the total of base pay, yes, sir. 
For the week I am speaking of, not daily. 


Q. Now, is some work done at your plant, jobs that 
will be timed and put on incentive basis, where they 
are produced before they are timed? A. Certainly. 


164 Q. What is the policy for pay for those jobs? 
A. We have a method whereby we add 50 per cent of 
the man's incentive rate and it is added to his daily 
pay, his hourly pay, excuse me. 50 per cent of base 
pay figure per hour is added to his wages. 


Q. 50 per cent of his base rate of pay? A. That 
is correct. 


Q. Is added? A. Yes. 


Q. Now, how long has that program of pay, that 
system of pay for this sort of work beenin? A. I 
couldn't say exactly, sir. 


Q. If I were to show you Petitioner's Exhibit 4, 
the last paragraph of which says in part: 


", .. As you know, the day rate for incentive 
employees was increased from 50 cents over 
incentive to 50 per cent over incentive on 
January 18..." 


Would you then say that was the effective date of that 
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change? A. Well, I didn't write this letter sol 
wouldn't know. But I would say that this is probably 
correct. 


Q. Now, the classifications that were selected 
for Company Exhibit 6, they were selected on the 
basis of similarity of type between Company Exhibit 
3 and Company Exhibit 4? A. This is correct. 


165 Q. Are you personally familiar with the actual 
work content of any of these jobs? A. No. But I 
know what a tow motor operator does and a packer 
does. 


teem ote te: 


Q. When you say you know, you know in general 
or do you know what these specific employees in 
these specific categories do in both Elyria and 
Medina Plants? A. As far as these comparable jobs 
I know what they do. 


Q. You are assuming the question, sir. Do you 
of your own knowledge know everything that the tow 
motor operator at the Medina Plant does? A. No, I 
do not. 


tes Mee o ee 


Q. Do you of your own knowledge know every- 
thing that a packer in the Medina Plant does? A. No, 
I do not. 


Q. Do you know of your own knowledge every- 
thing that a tow motor operator does in the Elyria 
Plant. A. Certainly. 


Q. You do know the job content of each and every 
one of the classifications in use at the Elyria Plant, 
is that your testimony? A. That is correct. As far 
as what their job duties would be, job assignment. 


Q. Now, Exhibit Number 6 refers to an Arc 
Welder, Company Exhibit 4, Iam now showing you 
page 20, first for an Arc Welder "A" and then an Arc 
Welder "B", do you know which one was used in mak- 
ing the computations on Exhibit 6? A. Arc Welder 
"A" because I have no Arc Welder "B". 


Q. You have none working? A. None at all. 
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Q. Do you know what other classifications in the 
bottom part of page 20 you do not have any employees 
in? A. Presently Checker. I do not have any. 


Q. No Checkers. Let's talk about the time of 
the election June 4th, do you know about that? A. We 
made a changeover on Checker. This I would not be 
sure of the date of this changeover. I would say that 
it was after the election — well, it definitely was be- 
cause I still show it on Exhibit 6. 


Q. I remind you, sir, Exhibit 6 was prepared for 
the week ending May 23rd? A. That is correct. So 
the Checker was still in the plant. 


Q. Which was two weeks before the election? 
A. Right. 


Q. This was prepared for that week, right? 
A. That is correct. 


Q. Does that necessarily reflect the complement 
of employees in jobs on the date of the election? 


167 A. Not necessarily correct. 


Q. Could be changes between May 23rd and June 
4th? A. Certainly. Just as indicated yesterday on 
the recall of employees. 


Q. Do you know then on June 4th which classifi- 
cations you had as to employees, do you know some 
of them that you did not have employees in? A. I 
know those that I didn't have employees in, yes. 


Q. Iwill accept that. A. All right. I didn't 
have any Arc Welder "B". 


Q. All right. A. That would be the extent of it. 


Q. You had employees in every one of these 
other classifications on June 4th? A. That is cor- 
rect. 


Q. You are now sure that Checkers were taken 
off after that date? A. Thatis correct. That is, 
they are still in my computation of figures. I know it 
was after June 4th, yes. 
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Q. Mr. O'Dell, once again, this Company Exhibit 
6 is based upon week ending May 23, 1965, is that 
your testimony? A. Yes. You keep referring to the 
date the voting, the date of the election. 


Q. Which is two weeks later? A. Yes. 


EES Q. You have already told us that it could be 
later changes in that two week period? A. Correct. 


Q. Iam now asking you about the situation on 
June the 4th? A. It is the same. 


Q. Now, no changes between May 23rd and June 
the 4th? A. That is correct. 


Q. Regarding the categories where you do not 
have any employees inthem? A. That is correct. 
There was no Arc Welder "B" two weeks later et 
cetera and there were Checkers. This would remain 
intact. As far as the number of employees this defin- 
itely could change and I am sure that it did during 
this period, all classifications will change. 


Q. What about the classifications that were for 
non-incentive workers on page 19 and 20 of Company 
Exhibit 4? A. I don't have that Exhibit. 


Q. The one right here that I just handed you. 
These classifications starting in the middle of page 
19 and running over to the middle of page 20, which 
of those classifications you had no employees on June 
4th? I take it for this purpose — A. Ido not — 


Q. — is it fair — let me put you straight first. 
Is it fair to take the week ending June 4th, unlikely 
169 that you would have anyone coming in in the 
middle of the week? A. No. This could happen. We 
could have them coming in in the middle of the week. 
Someone coming in. 


Q. Do you know if any one came in? A. I don't 
have the original Exhibit in front of me so I don't 
even know what classifications I turned in during that 
particular week. I certainly can't sit here and say 
that I know I had none of these classifications and I 
had some of these. I don't have the Exhibit. 
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Q. Are you in control of the company records 
that would indicate that? A. Yes, sir. 


Q. Which classifications you had employees in 
and which classifications you did not? A. Definitely. 


Q. Do you have these records with you in the 
room? A. No, sir. It is impossible to bring all 
records. 


Q. I am talking about the week ending June 4th, 
you don't have them? A. I don't have them here, no. 
That is correct. 


Q. They could be obtained I take it? A. It would 
take research naturally. The reason I say this, dur- 
ing this period when we are picking up in our employ- 
ment I may have people stopping over as a sweeper 
prior to going back into assembly work. Something 

170 like this. So we are adding changes constantly at 
this time. 


Q. Well, sir, the payroll for the week ending 


June 4th, doesn't that payroll, does that payroll have 
classification indications on it? A. Not at all. 


Q. No classifications? A. No, sir, not on the 
payroll. It just has the name, clock number, hours 
worked, and pay period. 


Q. Don't you have any sort, any run or tabula- 
tion of classifications? A. I have a personnel file 
naturally on each and every employee. I also insti- 
tute all changes in the employee's classification. 
This would be the only method. That is why I said it 
would take research to find out who was doing what 
that particular week. A man could have changed once 
or twice since that time. So I would have to go 
through every card, personnel record card, and deter- 
mine who was doing what in what particular week in 
question. 


Q. I take it from your testimony you have made 
no such search today? A. Not on the date of the 
election, no, sir. 
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Q. To this day, right now, have you made any 
search, such search of the records, until this date 
August 25, 1965, have you any search of the records 
to obtain this type of information? 


171 MR. STITH: I object. I don't know what this has 
to do with it. There might be some pertinence as to 
the election or on May 23rd, but what August 25th has 
to do with it I fail to see the tie in there. 


HEARING OFFICER: Overruled. Did you make 
a search? 


THE WITNESS: On the Exhibit that had been 
thrown out I had made a search certainly. That is 
my only way of getting information together. 


By Mr. Schwarzwald: 


Q. Did that search reveal in which categories 
there were no employees? A. Certainly. On my 
Exhibit I show that. 


Q. What about all of the categories? The Ex- 


hibits do not include all of the categories. Did you 
obtain the information on all the categories? A. I 
certainly did. 


Q. So isn't this information compiled some- 
where? A. Certainly. 


Q. So we do have a record which states — 
A. 57 jobs that I mentioned prior in this case. 


HEARING OFFICER: Those are non-incentive 
jobs? 


THE WITNESS: That is correct. 
By Mr. Schwarzwald: 


Q. We do have the classifications then in which 
no employees were working at the Elyria Plant? 
172 A. That is correct. 
Q. On the week ending June 4th? A. Correct. 


Q. You have the total list with you here in the 
hearing room? A. My Exhibit was taken out. I don't 
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know if I have them with me or not, my original 
records. I know I have the information, yes. 


MR. SCHWARZWALD: May we go off the record? 
HEARING OFFICER: Off the record. 
(Discussion was had off the record.) 
HEARING OFFICER: On the record. 
By Mr. Schwarzwald: 


Q. If I understand your testimony, Mr. O'Dell, 
at this time you cannot tell us which classifications, 
both incentive and non-incentive, there were no em- 
ployees working at the Elyria Plant during the week 
ending June 4th 1965? A. As far as incentive I think 
I did tell you. I told you which classifications I had 
no employees in. 


Q. That is for that week ending June 4th for in- 
centive? A. That is correct. 


Q. For non-incentive? A. I wouldn't make a 
statement. 


Q. Now, returning to Company Exhibit 6 which 
you still have there in front of you, could you explain 
173 to us how this column which is headed AVG, and 
I take it AVG stands for average, is that correct? 
A. Yes. 


Q. HRLY stands for hourly? A. Hourly earn- 
ings. 

Q. Would you tell us how those figures were de- 
rived? A. As I indicated previously, I would take 
the payroll, which I did, for the week ending 5-23, 
take each individual as an employee, his total earn- 
ings less overtime divided by total hours worked and 
come up with his average hourly wage in that particu- 
lar week. This is done in every instance. I took all 
28 employees, such as the Machine Operator "A", 
totalled this average up and divided by the number of 
employees involved, 28, for this figure. Some of 
these employees may have made $4.10 an hour and 
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some may have made $2.55 an hour, still came up 
with an over-all average of $3.706. The figures are 
accurate. 


Q. You say you excluded all overtime pay? 
A. That is correct. Actually at this time of the year, 
May 23rd, there would be very little overtime for 
anyone involved in the plant. 


- mene --~ wn ot ee 1 Ar 


Q. Did you include premiums, shift premiums? 
A. Shift premiums, yes. 


Q. Does the company keep figures on the min- 
utes of production by classification? A. Minutes? 


174 Q. How many minutes of production the Ma- 
chine Operators "A" get in that week? A. Well, this 
wouldn't appear on my payroll listing. It would ap- 
pear on each employee's weekly pay report slip that 
he receives in his pay envelope, yes. 


Q. Perhaps a few questions will make that 
clear. What I mean by minutes so that we may under- 


stand each other, others who read this record may 
not, the company pays incentive pay does it not based 
upon the minutes of production over 60 in an hour? 
A. That is correct. 


Q. The same system is followed in both Elyria 
and Medina Plants? A. Right. 


Q. And therefore as you say each employee 
must each week have a total number of minutes which 
are credited to him to figure his pay — A. That is 
correct. But each day is broken down individually. 


Q. The record made at the end of each day? 
A. Pardon? 


Q. A record of each individual's, a record of 
each employee's minutes are made at the end of each 
day? A. In our tabulating department they have a 

175 breakdown daily. They are thrown into the ma- 
chine and calculated on a weekly basis. 


Q. As I understand it minutes often are given 
for a total job on which more than one man performs 
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part of the task and then the total number of minutes 
is divided by the number of men who have done that 
job? A. This is true. Group incentive. 


Q. Then by totalling each of the individual's 
minutes in any classification, such as Machine 
Operator "A", at both plants you would then know 
how many minutes that classification produced in any 
week in question, is that right? A. Gee, I never 
totalled that figure. I wouldn't know what that would 
prove. 


Q. But that is what it would be, would it not? 
A. By totalling the minutes you would have the pro- 
duction of time, yes, for all employees. 


Q. Sir, have you ever seen the phrase day rate? 
A. Certainly. 


Q. What does that phrase mean to you? A. Well, 
as you asked me before regarding one of the letters, 
stating that the add-on to our day rate or base rate 
has been increased from 50 cents to 50 per cent. 

This would be a method of payment to employees for 
unmeasured work. Which was your question before. 


176 Q. Is that all that the phrase means to you? 
A. Day rate? 


Q. Yes. A. It means to me that a man has 
$1.52 plus 50 per cent of that figure as his hourly 
rate of pay for all hours on unmeasured work. 


Q. That phrase isn't used in any other context, 
there is nothing else in your plant that is referred to 
as aday rate? A. I refer to the non-incentive people 
once in awhile as being on a day rate. A man who is 
on idle time he has a day rate period. 


Q. Sir, is it your testimony that Company Ex- 
hibit 6, well, is it your testimony generally that all 
the employees at the Elyria Plant were drawing the 
twelve months rate on the date of the election? 

A. No. I made no contention of that. 


Q. Was that the situation for the week ending 
May the 23rd, that they were all drawing the twelve 
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months rate? A. No. This is the one that lam 
talking about. It definitely would not be that they are 
all making top rate. 


MR. STITH: Pardon me. Are we speaking about 
incentive or non-incentive. 


THE WITNESS: I am talking about incentive. 
Table 6 is incentive. 


177 By Mr. Schwarzwald: 


Q. We are clear that they were not all drawing 
the twelve months rate as to incentive? A. In all in- 
stances, no. That is correct. 


Q. Was it your testimony that non-incentive em - 
ployees were all drawing the twelve months rate? 
A. I don't recall making that statement. No, sir. I 
don't think I was asked that question. 


Q. Now, showing you Company Exhibit 2, you 
have testified that is a photostat copy of a letter 
given to you by employee Grabenstetter, is that cor- 


rect? A. No. I said it was given to me by James 
Webb the foreman and he received it from Harry 
Grabenstetter an employee. 


Q. You are correct. Thank you. Have you ever 
seen any other copies of that letter, originals, other 
than copies made from the one given to you by Webb? 
A. I don't recall seeing any other originals, no. 


Q. Is it your testimony that Webb told you that 
Grabenstetter told him that he received the letter on 
June the 3rd, is that right? A. That is correct. 
When he got home. 


Q. You do not know even by hearsay when any 
other employee in the plant received this letter, is 
that correct? A. I know of a few others that re- 

178 ceived it, yes, sir. 


Q. Anyone else tell you when they received it? 
A. Yes, sir, they did. 


MR. STITH: Mr. Hearing Officer, is it going to 
be necessary to subpoena 105 people on this particu- 
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lar point? We are prepared to do it if counsel for the 
Petitioner wishes to explore it. If there is any ques- 
tion about when it was received I am indicating that 
we will have enough people here to support this. 


MR. SCHWARZWALD: There may be some ques- 
tion. 


MR. STITH: By the sheer weight of it. 


MR. SCHWARZWALD: We will have to see what 
the situation is, what this witness knows. 


By Mr. Schwarzwald: 


Q. Now, sir, can you name other employees who 
told you they received this letter? A. Certainly. 


Q. Tell us when they told you that? A. I don't 
recall when they told me this. 


Q. Can you name them? A. Yes. 


Q. Allright. A. James Burgess; Ted Monday and 
naturally Mr. Grabenstetter. 


Q. Did you talk to Grabenstetter personally ? 
A. No, I have not. 


Q. Who talked to you personally? A. Mr. 
Webb. 


Q. Did Mr. Burgess talk to you? A. Yes, he 
did. 
Q. Did Mr. Monday? A. Right. 


Q. Anyone else? A. None that I know of right 
now. That was quite awhile ago. 


Q. Do you remember when you talked to these 
people, when you talked to Monday and Burgess? 
A. No, I don't. That was sometime ago I am sure. 


Q. Do you know where these people live, do they 
live in the City of Elyria? A. No,I don't know right 
offhand. I know Mr. Grabenstetter is the Mayor of 
La Grange so he must reside in La Grange. 
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MR. HAROLD SMITH: I know where these people 
live. 
By Mr. Schwarzwald: 


Q. Where is La Grange? A. I would say about 
15 miles south of Elyria, 10 to 15 miles on Route 301. 


Q. But these are the people that you talked to, is 
that correct? A. That is correct. As I mentioned I 
180 did not talk to Mr. Grabenstetter. 


Q. Iam talking about Burgess and Monday. 
A. Yes. Just in a general discussion. 


HEARING OFFICER: Was this after the election? 
THE WITNESS: Pardon me? 

HEARING OFFICER: Was this after the election? 
THE WITNESS: Yes, it was. 


HEARING OFFICER: Any idea how long after the 
election? 


THE WITNESS: I would say in the next day or two 
after the election. 


By Mr. Schwarzwald: 


Q. Do you know if anyone else in the company h-s 
talked to any other employees to ascertain when they 
received this letter? A. No, I wouldn't know of this. 


Q. To your knowledge no one else has talked to 
them? A. Not to my knowledge. As I say, I am just 
speaking for myself. 


Q. Just so we have it clear, sir, Petitioner's 
Exhibits 2, 3, 4, 5 and 6, you said that you did not 
write these? A. That is correct. 


Q. You are not familiar with their contents? 
A. No. Not without reading each one. Then I could 
181 familiarize myself. 


Q. Do you know anything about calculations made 
to arrive at figures, did you have anything to do with 
the figures that were published in these? A. I don't 
know. I haven't read them. 
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Q. Petitioner's Exhibit Number 5 contains the 
following statement: 


|. You'll be interested to know that our 
straight time average hourly earnings from 
April were 53.6 cents an hour higher than the 
USW-represented employees at Henry Furnace 
in Medina." 


MR. STITH: Mr. Hearing Officer, I would like 
to make an objection here and to any further ques- 
tions consistent with my request that the stipulation 
be withdrawn as it relates to these letters so I don't 
have to repeat the objection. 


MR. SCHWARZWALD: Mr. Hearing Officer, I 
would like to be heard on that. 


HEARING OFFICER: All right. 


MR. SCHWARZWALD: It is Petitioner's conten- 
tion in this case, one of its defenses, that the com- 
pany has made very substantial representations in its 
literature prior to the union making any statements at 
all dealing with wages and issues that have been spe- 
cifically made here. That these misrepresentations, 
the extent of their grossness should be explored and 

182 introduced by the Petitioner as a defense to the 
fact that the company had no grounds or status for 
setting aside this election. 


MR, STITH: I can only add to that what I said 
before, Mr. Hearing Officer. That if the union felt 
this was the case that they had their rights under the 
Regulations to file objections. Apparently they were 
not filed. 


MR. SCHWARZWALD: I think the Hearing Offi- 
cer understands the point. 


HEARING OFFICER: So far as the witness can 
answer the question I will permit him to answer. 
Objection overruled. 


By Mr. Schwarzwald: 


Q. Do you recall the question? 
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MR. SCHWARZWALD: Would you read the ques- 
tion? 


(The Reporter did as directed.) 
THE WITNESS: To my knowledge I don't recall. 


By Mr. Schwarzwald: 


Q. You have no knowledge on what that statement 
is based on? A. No, I haven't. 


Q. Do you know who did the figuring? A. No, I 
don't. I didn't write the letter so I don't know. I 
prepared so many figures during this period. 


Q. You say that you might have done the figures 
and just don’t remember? A. This is a possibility, 
183 yes. It could be. 


Q. Did you read this letter before it went out? 
A. No. I don't know what letter you have reference 
to now. 


Q. Petitioner's Exhibit Number 5 dated May 13, 
1965? A. No. I will say that I don't recall setting 
up the figures myself. 


Q. Wouldn't such a figure if it were derived by 
calculation have had to be done from the records which 
you are in charge vf? A. Not necessarily. There 
are payroll recaps ‘each week which Mr. Lindsay, 

Mr. Blinds our Vice-President all have access to 
this. All management people. 


Q. Isee. You say that you do not remember 
reading the letter or doing the calculations? A. Oh, 
I recall reading the letter, yes. Now, that I read 
more of it. But I do not recall figuring the calcula- 
tions. That is correct. 


Q. And you personally had nothing to do — 
A. Writing or anything. 


Q. — writing or preparation — A. Not a bit. 


Q. — of the material upon which this statement 
was based? A. That is correct. 
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184 Q. Mr. O'Dell, on these job numbers, the phrase 
job numbers in your testimony, would you explain 
what you meant by that? A. Job numbers? 


Q. Perhaps if you didn't use it your counsel did. 
I thought that you responded to it. I wasn't totally 
clear on that. Does that mean anything to you? A. It 
didn't ring a bell. Unless you have reference to rates 
on each job, these have job minutes assigned to them. 
It is possible that would be what the statement was. 


Q. The number of minutes assigned to complete 
the job? A. Yes. 


Q. The number of minutes credit given for the 
completion of a certain job. A. That is right. 


Q. If I understand the system correctly that job 
could be anything from a single weld or placing a 
single bracket to the assembling of an entire furnace? 
A. Right. 


Q. It might include various numbers while there 
may or may not be various sub-assemblies, separate 
job numbers put into the production of the final prod- 
uct? A. Definitely. 


Q. This same general system is used at both 
plants? A. That is correct. 


185 MR. SCHWARZWALD: Mr. Hearing Officer, I 
move that Company Exhibit 6 now be rejected as hav- 
ing no application to the material issue in this case. 
That Company Exhibit Number 2 be stricken because 
of insufficient proof that this Exhibit was received by 
enough employees to substantially affect the conduct 
and the outcome of the election. 


MR. STITH: May I speak to that, Mr. Hearing 
Officer ? 


HEARING OFFICER: Yes. 


MR. STITH: In the first place, I attempted to in- 
dicate before there is only one way that the company 
can prove the disparity in the union's letter to the 
employees with respect to incentive. That was to 
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take a particular payroll period, determine what hap- 
pened in that payroll period and make a comparison 
between the two plants. This is the procedure that is 
generally followed in making comparisons of this type. 
So in our opinion we feel that it is very material to the 
case and consequently should serve a useful purpose 
to the Hearing Officer in making his recommendations 
for the Board on the issues involved in this case. 


Now, as to the second one, concerning the union's 
letter, we have already indicated that we can submit 
further evidence to the extent which this letter was 
mailed out by having other employees testify on this 
point. We are certainly prepared and willing to do 
this if the Hearing Officer denies the letter or rejects 

186 that as an Exhibit. Of course, we might as well 
pack up our bags and go home because this is the 
very basis upon which the company objected to the 
election. So if there is any indication in that direc- 
tion I certainly hope the Hearing Officer will give us 
enough time to produce the weight of the evidence on 


this point to make it clear that this letter was, no 
question that it was prepared by the union, there is a 
question apparently raised by counsel for the Peti- 
tioner that it was ever sent, I think we should be 
heard on that point. 


HEARING OFFICER: Are you saying that this 
letter wasn't sent or wasn't received by the 
employees ? 

MR. SCHWARZWALD: I think the question — we 
have testimony some employees received it and the 
date on which they received it. 


HEARING OFFICER: This is Mr. Taggart's sig- 
nature on this letter, is it not? 


MR, SCHWARZWALD: Yes. 


MR. STITH: For what other purpose would it 
have been prepared? As I say, if they are denying 
that it was sent then I think we have got to bring in 
enough people to substantiate this. 


HEARING OFFICER: Is it your position. Mr. 
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Schwarzwald, that this letter was not sent to the em- 
ployees of Olsen? 


MR. SCHWARZWALD: Stated that way, yes. 
That is part of our position based upon the evidence 
187 that we have here. We know that three em- 
ployees received it and that is all we know. We know 
when they received it but we do not know when other 
employees received it which I think would be a ques- 
tion beyond when it was sent. 


MR. STITH: He starts off by saying that he 
doubts that it was sent. Then there is the second 
question as to when. Now, I think the Board would 
take judicial notice and so will the Hearing Officer 
that in campaigns of this type it is customary for the 
union to prepare material and send it to all em- 
ployees who might have an opportunity to vote in the 
election. We request the Board to take judicial no- 
tice of that fact. 


HEARING OFFICER: Let me ask you this. Mr. 


Schwarzwald, are you going to have Mr. Taggart 
testify further in these proceedings ? 


MR. SCHWARZWALD: That has been my inten- 
tion. I think it will be. But that is open to change 
depending upon what happens with the company wit- 
nesses. 


HEARING OFFICER: I think Mr. Taggart is the 
person who can best testify as to when this was writ- 
ten, if it was written by Mr. Taggart, and what if 
anything was done with it either by Mr. Taggart or by 
someone from his office. I think he could answer the 
question that way. So I will overrule your objection 
as to both Exhibits, Number 2 and Number 6. 


* * * * * 
188 REDIRECT EXAMINATION 
By Mr. Stith: 
Q. Mr. O'Dell, I merely want to clear up one 
statement that you made on cross-examination. 


You said that the comparison was made by job 
title as to similarity of job title. Whereas on direct 
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examination in answer to a similar question your 
statement was that they were selected because of 
comparability as to duties and responsibilities. 
Now, will you please have the record state which is 
is the case? A. You are talking about what 

189 classification? 


Q. The classifications that were included in the 
Exhibits Number 5 and Number 6? A. They were 
jobs that were comparable and similar in the nature 
of their work. 


Q. And not necessarily by job titles? A. Not 
necessarily job titles only, no, sir. 


MR. STITH: That is all. 


* * * * * 


THEODORE W. O'DELL 
* * * * * 


RECROSS EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. O'Dell, didn't you testify on cross-exami- 
nation that you did not know of the content of the jobs 
at the Medina Plant, you did not know what people did 
in various classifications? A. That is true. 


Q. So that the record is clear, have you told us 
at the time of the election, of the week ending on June 
4th, if you know, how many employees were on the 
second and third shifts at both Medina and Elyria 
Plants, do you know? A. No, I don't have any idea 

191 how many were on the second in Medina. 


Q. Do you know in Elyria? A. As of June 4th 
the date of the election or the date of my Exhibit? 


Q. The date of the election if you know? A. I 
don't know. 


Q. What is the closest date to that timeof which 
you do have knowledge? A. Week ending May 23. 


Q. What are those figures? A. As I answered 
previously I believe there were 22 on the second 
shift and 11 on the third shift at the Elyria Plant. 
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This is not a real accurate figure. 


Q. Do you know how many of these were incen- 
tive and how many were non-incentive employees? 
A. Oh, gee — just as a guess I would say on the 
second shift there were 5 non-incentive and that 
would leave 17 non— 17 incentive. Not over 2 non- 
incentive on the third shift. 


Q. You say this is a guess? A. Yes, this is. 


HEARING OFFICER: 5 non-incentive and 17 in- 
centive on the second shift ? 


THE WITNESS: Approximately. 
HEARING OFFICER: And on the third shift? 


192 THE WITNESS: 2 non-incentive and which would 
leave 9 incentive, approximately. 


By Mr. Schwarzwald: 


Q. You have no knowledge with regard to the 
week ending June 4th? A. No, Idon't. It wouldn't 
vary much from that but I don't have that much recol- 
lection of that. 


Q. Showing you again Company Exhibit 4, pages 
19 and 20, now, the rates stated there, is it true that 
those are the rates that the employee is guaranteed 
for every hour which he works depending of course 
upon his seniority as to which classification he falls 
in? A. On the first shift, yes. I mean there isa 
shift premium on non-incentive employees also. 


Q. All right. But this would be for every first 
shift employee, it would be the starting point for 
everybody else? A. That is right. 


Q. And for incentive people these are guaranteed 
regardless what they produce? A. As long as they 
worked one year with the company, yes. 


Q. If they have worked, there is a hiring rate 
three months, six months, twelve months? A. They 
would be guaranteed whichever group they came in 
there as. 
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Q. Now, as I understand your testimony, Iam 
giving you again Company Exhibit 4, did the em- 
193 ployees receive anything in writing dealing with 
any of these benefits prior to the issuance of Com- 

pany Exhibit 4? 


MR. STITH: He has already answered that. He 
already testified as to that. 


HEARING OFFICER: He has. This is cross- 
examination so I will permit him to answer again. 


THE WITNESS: Prior to May of 1965, they were 
told verbally what their rate of pay was. 


By Mr. Schwarzwald: 


Q. What about the other benefits? A. The 
other benefits? Verbally with the exception of life 
insurance policies, hospitalization policies. These 
they received and it was issued to them. 


Q. These are, you say policies, these are cer- 
tificates that the insurance company provides that 
you give to the employees? A. That is correct. 


Q. Directing your attention to pages 24 and 25 of 
Company Exhibit 4, is it correct that those certifi- 
cates dealt with the benefits specified under the head- 
ing of Group Insurance and under the heading Hospital 
Expense and Surgical Operation Insurance? A. These 
are the policies I had reference to, yes. 


Q. Is there anything in writing in regard to any 
other benefits? A. Not to my knowledge right off- 
194 hand. 


Q. Were the employees given any knowledge of 
their benefits at other than their hiring interview? 
A. Only when there would be changes in the benefits. 


Q. How would they be informed of that? 
A. Either through a letter to the home or a bulletin 
on our bulletin board which would be posted through- 
out the plant. 


Q. Did you prepare this booklet? A. Pardon? 
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Q. Did you prepare this book? A. I helped on 
this booklet certainly. 


Q. You are familiar with it then? A. Definitely. 


Q. Were you the person in charge of its prepara- 
tion? A. I would say so, yes. Many people worked 
on it. 


Q. Is this booklet a statement of all benefits that 
the employees have previously been notified of? A. I 
would definitely say yes. 


Q. There are no additional benefits of any kind? 
A. Inthe book? 


Q. Yes. A. No. I don't believe so. Any bene- 
fits that are in here were published through bulletin 
boards or letters to the homes. 


195 Q. That includes all the types and forms of bene- 
fits in this booklet? A. Pensions, Hospitalization, 
Life Insurance, yes. 


Q. You are sure of that now, it is definitely your 
testimony that there is nothing new added in this book? 
A. I don't believe there is. You want me to take the 
time and go through each piece of it? I would be very 
happy to. 


Q. That is why I asked you whether you were in 
charge of preparing this, sir. A. I was. 


Q. I just want you to tell me. A. You are speak- 
ing strictly of benefits? That is what you said? 


Q. Well, you are distinguishing from other con- 
tents of the book? A. That is correct. 


Q. What are you referring to by benefits? A. I 
really meant most of the book except for introductory 
passages. 
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196 HEARING OFFICER: There has been much dis- 
cussion about base rates, what are base rates, Mr. 
O'Dell? 


THE WITNESS: Well, for incentive groups they 
are the only rate they have of pay. After computing 
their pay, it is $2.80 an hour or $2.60 whatever their 

197 status is as far as number of years of service or 
months. As far as incentive classifications of work 
the base pay in my opinion is the, day shift employee 
would be the base rate as established in the book, 
handbook, Exhibit Number 4 I believe. Second shift 
employees would be base rate plus the six cents per 
hour for working the second shift. The third shift 
would be base rate plus twelve cents per hour for 
working the third shift. This is all classified as 
base pay. 


HEARING OFFICER: You have base pay for both 
incentive and non-incentive employees, correct? 


THE WITNESS: This is correct. 


HEARING OFFICER: With respect to the non- 
incentive employees the base rate is the rate of pay 
as set forth on pages 19 and 20 to which is added any 
shift differential and/or overtime? 


THE WITNESS: This would not be the base pay, 
no. 


MR. SCHWARZWALD: Ofjection, Mr. Hearing 
Officer, I just want to make it clear that if you are 
questioning this witness as to his opinion he is not 
qualified as an expert or anything at this point, if you 
are asking questions as to his opinion. 


HEARING OFFICER: I am not asking questions 
about his opinion. I am asking him if he knows, Iam 
asking him what the definition of a base rateis, Iam 
not asking for any opinions. 


198 MR. SCHWARZWALD: I am wondering whether 
the issue in this case, whether this particular wit- 
ness is qualified to answer that question. 
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HEARING OFFICER: If he can answer it he can 
so state. If he can't answer it he can so state. 


MR. SCHWARZWALD: I don’t mean qualified in 
the sense of having knowledge. It seems to me that 
the question of this type, at this point, at this particu- 
lar setting in this particular hearing which deals — 
is seeking an expert opinion. I don't think this wit- 
ness is qualified to give that sort of opinion. 


MR. STITH: Mr. Tuk, may I say something on 
that point? 


HEARING OFFICER: Go ahead, Mr. Stith. 


MR. STITH: Briefly, Mr. O'Dell has testified that 
he has worked for the company for seventeen years, 
the last eight of which serving in the capacity of Per- 
sonnel Manager. Now, in the general concept of that 
term I am sure that he is ably qualified to answer a 
question such as: what does the company consider a 
base rate? He need qualify as an expert to point out 


to the Hearing Officer how the company handles these 
things as a practical matter. 


MR. SCHWARZWALD: If that is the question I 
withdraw my objection. 


HEARING OFFICER: I thought the question was 
quite clear. 


199 THE WITNESS: It was clear to me. 


HEARING OFFICER: I asked the witness, What 
were base rates? I didn't use the word opinion nor 
did I even suggest that I was inquiring as to his opin- 
ion. I asked simply, what is the definition of base 
rate for both the incentive classification and the non- 
incentive classification, if you know. 


THE WITNESS: As stated for non-incentive, it 
is the figure either at the hiring rate, three months 
rate, six months rate or twelve months rate for all 
first shift employees. If any of these employees in 
the non-incentive group would be on the second shift 
they would have twelve cents per hour added to their 
wages, to their base rate — excuse me — 
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HEARING OFFICER: When you add this shift 
differential, does that then become their base rate 
for the second shift ? 


THE WITNESS: Yes, sir. 


HEARING OFFICER: And likewise when their 
premium is added for the third shift that becomes 
their base rate? 


THE WITNESS: Their base rate as far as they 
are concerned. 


HEARING OFFICER: Now, what about the incen- 
tive employees? 


THE WITNESS: Incentive, Say Arc Welder "A" 
top rate $1.575 is his base rate on days. $1.575 plus 
-06 on the second shift or $1.635 is his base rate. 
On the third shift the $.12 add-on would be $1.695 
per hour. This is base rate. 


This is also the method for incentive employees 


of computing or calculating their incentive earnings 
on this base rate. 


HEARING OFFICER: Do you know whether or 
not the situation is the same as to base rate for in- 
centive and non-incentive employees at Medina 
Plant? 


THE WITNESS: With the exception that at the 
Medina Plant, let's take the incentive classification, 
they have a base pay which their incentive earnings 
are calculated upon. They get a straight $0.05 per 
hour, straight $.05 per hour add-on, so they are $.40 
per shift or second shift excuse me — added to their 
base earnings. This is what they receive. 


HEARING OFFICER: Then is it your testimony 
that the base rate at the Medina Plant would be the 
rate stated in Company Exhibit Number 3 at page 39 
and 40 plus the shift differential? 


THE WITNESS: I am sure it would be for the 
non-incentive. Incentive I would Say it is an add-on 
after their incentive earnings have been calculated. 
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Therefore, the man's base rate would be the figures 
stated in the book. 


HEARING OFFICER: Is the base rate for the 
incentive classification the same as that which ap- 
pears at page 40 of Company Exhibit Number 3 for 

201 the three months, six months and one year 
periods? 


THE WITNESS: I don't think I understand your 
question, sir. 


HEARING OFFICER: On page 40 — 

THE WITNESS: Yes. 

HEARING OFFICER: — of Company Exhibit 3 — 
THE WITNESS: Yes. 


HEARING OFFICER: — it has all the time 
periods, three months, six months and one year set 
forth, correct? 


THE WITNESS: Correct. 


HEARING OFFICER: And under each one of 
those time periods is set forth a number of hourly 
rates, is that correct? 


THE WITNESS: Yes. 
HEARING OFFICER: Are these the base rates? 
THE WITNESS: Yes. 


HEARING OFFICER: Now, in order to get a base 
rate for the incentive employees at Elyria, Company 
Exhibit Number 4, you have to first add on the shift 
differential ? 


THE WITNESS: Yes, sir. 


HEARING OFFICER: What about the non-incentive 
employees at Medina at The Henry Furnace Company? 


THE WITNESS: Their base rate I imagine would 
have to be added and included in. This would be their 
base rate then. $2.59 plus whatever their add-on is, 

202 whether it is $.10 per hour or whatever it might 
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be. Iam not an expert on the Medina contract. Yes, 
$.10 per hour. That is incorrect also. $0.05 per 
hour whether they are incentive or non-incentive on 
the second shift add-on, whether it is either classi- 
fication. 


HEARING OFFICER: Your non-incentive em- 
ployees at Medina have a base rate of pay which is 
comprised of what, starting with the first shift, take 
the second shift, and then the third shift ? 


THE WITNESS: First shift, Millwright A on year 
classification would be $2.65 day shift, first shift. 


HEARING OFFICER: $2.65? 
THE WITNESS: Yes. 
HEARING OFFICER: All right. 


THE WITNESS: The second shift man would be 
$2.65 plus $0.05, $2.70 would be his base rate. 
Third shift $2.65 plus $.10, $2.75 would be his base 
rate. 


HEARING OFFICER: All right. Now, to the in- 
centive classification? 


THE WITNESS: Well — 


HEARING OFFICER: Take the Truckers, what 
is the base rate of pay for a Trucker going first, 
second and third shift? 


203 THE WITNESS: First shift is $1.48. You want 
my opinion on that? 


HEARING OFFICER: I want to know what you 
know. I don't want your opinion. 


THE WITNESS: Well, I am not qualified as an 
expert on the Medina contract. All Iam saying in 
reality — 


HEARING OFFICER: I guess we exhausted that 
line then. If you don't know what it is I don't want 
you to testify to that. 


THE WITNESS: Let me say this. The incentive 
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earnings are figured on $1.48 figures and I don't care 
what shift they are on. The $0.05 an hour is strictly 
pay as many hours as the individual works. 


HEARING OFFICER: You know that of your own 
knowledge ? 


THE WITNESS: Yes, I know. 


* * * * * 


209 RON W. LINDSAY 


was called as a witness by and on behalf of the EM- 
PLOYER and, having first been duly sworn, was 
examined and testified as follows: 

* * * * * 


DIRECT EXAMINATION 
By Mr. Stith: 


Q. Where are you employed, Mr. Lindsay ? 
A. Luxaire, Incorporated, Elyria, Ohio. 


Q. In what capacity are you employed and for 
how long? A. As President of the company since 
September 1964. 


Q. Were you functioning in that capacity on the 
date the petition in this matter was filed? A. Yes, 
sir. 

Q. Are you familiar with any of the events that 
transpired in connection with this petition? A. Yes, 
I certainly am familiar with them. I was directly in- 
volved in a lot of them. I thought it was my duty to 
advise the employees of what exactly was —what was 
going on and what the company's position was regard 
ing the election. 


210 Q. How was this task of communication carried 
out so far as the employer was concerned? A. I had 
a number of letters prepared which I signed and sent 
out to the employees. 


Q. Were you furnished with copies of any mate- 
rial that was put out by the union during the campaign? 
A. Yes. Ted O'Dell and Edward Blinds our Vice- 
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President of Manufacturing brought them in to me as 
they came out. 


Q. What was the date of your last letter to the 
employees? A. May 28, 1965. 


Q. That was the last written communication? 
A. Yes. 


Q. Are you familiar with the contents of what 
has become Company Exhibit Number 2 in this case, 
the union's letter to the employees? A. Yes. 


Q. What was your reaction as President of the 
company to this letter. 


MR. SCHWARZWALD: Objection. 


MR. STITH: He could state what his reaction 
was. He is the official in charge. 


HEARING OFFICER: Overruled. 
By Mr. Stith: 


Q. You may answer. A. Well, I was particu- 
211 larly disturbed with the last paragraph that has 
been referred to in this hearing wherein the union 
put out misinformation regarding the base rates pay 
in the Medina Plant as paid in the Elyria Plant. It 
also referred to standards. 


I was particularly disturbed because I thought 
this reference must have been deliberate and calcu- 
lated to confuse or mislead our employees just prior 
to the election because the Union, the United Steel- 
workers, have represented us at Medina for a num- 
ber of years. They certainly would have known. If 
they had put out that information earlier we would 
have taken exception to it and would have advised our 
employees and come up with a rebuttal on that. 


ee al 


Q. Well, were you able to do anything to accom- 
plish this rebuttal? A. Actually that letter was given 
to me about 9:00 o'clock in the morning of the elec- 
tion. As the election was then in progress, the third 
shift voting at 6:45, we were unable to get anything 
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out at that time. 


Q. Well, why did your company file the objection 
in this case? 


MR. SCHWARZWALD: Objection. 
HEARING OFFICER: Sustained. 
By Mr. Stith: 


Q. Did you personally get any comments or 
statements from the employees concerning this 
letter ? 


212 MR. SCHWARZWALD: Objection. 
MR. STITH: I think he could testify to it. 


HEARING OFFICER: What is the basis of your 
objection, Mr. Schwarzwald? 


MR. SCHWARZWALD: I think it may be hearsay. 


MR. STITH: I said did anyone say anything to 
him about their reaction concerning the objectionable 


paragraph. 


MR. SCHWARZWALD: It is not a matter about 
their reaction. It is a matter of conversation, going 
into the truth of the statement that would be hearsay. 


HEARING OFFICER: Did any employee contact 
you about Company Exhibit Number 2? 


THE WITNESS: Ted O'Dell contacted — brought 
me the Exhibit. 


HEARING OFFICER: He is not an employee. 
THE WITNESS: Sure he is an employee. 


HEARING OFFICER: He is not an employee that 
would have been represented by this union or affected 
by this letter? 


THE WITNESS: No. 


HEARING OFFICER: With the exclusion of Mr. 
O'Dell, were there any other employees who brought 
this letter to your attention? 
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THE WITNESS: Not to my knowledge. No, sir. 
213 HEARING OFFICER: All right. 
By Mr. Stith: 


Q. Asan employer, Mr. Lindsay, what is your 
company’s wishes with respect to this entire matter? 


MR. SCHWARZWALD: Objection. 
HEARING OFFICER: Sustained. 
By Mr. Stith: 


Q. Mr. O'Dell has testified that the company 
handbook, Company Exhibit 4 I believe, was printed 
or distributed until May of '65, was there any particu- 
lar reason for its distribution at that time? 


MR. SCHWARZWALD: Objection. 
MR. STITH: I think this is germane to the issue. 
HEARING OFFICER: How so? 


MR. STITH: Because it has been admitted in evi- 
dence and any information given concerning a docu- 
ment that has been admitted in evidence, as to the 
reasons for publication, is certainly relevant. I don't 
intend to explore it beyond that. 


HEARING OFFICER: For that limited purpose the 
witness can answer. 


THE WITNESS: Can I hear the question again? 
By Mr. Stith: 


Q. I said was there any reason why the handbook 
was not printed and published until May of 1965? 
A. Yes. We had a file on this for some time and had 
been working on it. Actually I thought that this was 
214 an excellent time to put in writing all of our 
policies and benefits of the company for a number of 
reasons rather than keep up a running battle with the 
union and the propaganda that was put out. It would 
clearly define whatever we had by this method. Also 
one of the statements that the union had often made in 
some of their propaganda was the benefit of a contract. 
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I felt by putting our policies and everything in writing 
we would in effect be giving our employees something 
in writing that they could really hang their on. 


Q. Although this has been touched upon I would 
like you to describe for the record if you will the dif- 
ferent types of manufacturing products at both the 
Elyria and Medina Plants? A. At Elyria we manu- 
facture air-conditioning equipment; gas infrared 
heaters; oil furnaces; electric furnaces; Lo-Boy Gas 
Furnaces and a deluxe Hi-Boy Gas Furnace. None of 
those are manufactured at Medina. 


At Medina they manufacture builders line of Hi- 
Boy Gas Furnaces which differs from our deluxe 
line. They manufacture gas fired unit heaters; manu- 
facture gas fired horizontal furnaces; we manufacture 
furnace pipe and fittings. None of these are manu- 
factured at Elyria. 


Q. Would this difference in products manufac- 
tured account for the job that all job classifications 
are comparable? A. Yes, sir. 


215 Q. Would it also account for the fact as testified 
that there were only four incentive jobs that were 
identical at the two plants? A. Yes, it certainly 
would. Different manufacturing techniques. 


Q. Mr. O'Dell testified that with respect to those 
four incentive jobs that the minute value allowed was 
different at Elyria than at Medina. Would you care to 
comment on that and perhaps indicate how this 
affects the situation? 


MR. SCHWARZWALD: Objection. 
MR. STITH: He did testify to it. 


MR. SCHWARZWALD: Just about Company Ex- 
hibit Number 7. It was rejected. 


MR. STITH: He had testimony. He didn't rule 
that out. He ruled out the written document. But 
Mr. O'Dell did testify. 
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HEARING OFFICER: The witness may answer. 


THE WITNESS: This is a particular component 
that is similar, the heat exchanger for the furnaces, 
comprised of individual elements. Output of 25,000 
BT's per element. The element is put on and welded 
automatically. At that time it is put in a jig and the 
pouch is welded to the elements. In case of the 3- 
element it would be 75,000 BTU. A pouch would be 

216 welded on and the base would be welded on and 
there would be a number of allowed minutes for each 
plant on this particular item. 


I believe the 3 element unit at Medina the allowed 
minutes are approximately 12, in Elyria approximately 
14, which in effect means that if a man takes 15 min- 
utes to weld this unit he gets his base rate. But if he 
takes 10 minutes to weld the unit in either plant then- 
obviously the Elyria welder will realize more money. 


Q. To your knowledge, Mr. Lindsay, has the 
Medina labor contract booklet ever been posted at the 
Elyria Plant? A. No, it has not. 


* * * * * 


217 CROSS-EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Lindsay, you are President of The Henry 
Furnace Company? A. Henry Furnace Company 
Division, yes, sir. 


Q. Have you held that position for the same 
period of time that you have been President of Lux- 
aire? A. Yes. 


Q. You are therefore the Chief Executive Offi- 
cer of both companies, is that correct? A. Yes. 


Q. Now, sir, am I correct in saying that the 
Elyria Plant furnaces which are sold under the trade 
218 name of Luxaire? A. Elyria Plant produces 
furnaces that are sold under the trade name of Lux- 
aire, Moncrief, Westinghouse, South Air and maybe 
one or two others that I can't remember offhand. 
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Q. What about the Medina Plant? A. The Medina 
Plant is identically the same. We ship from both 
plants. We actually put the name plate on at shipping 
time so the product is identical but the name plate. 


Q. In other words, you mean there are some 
Luxaire Furnaces and Moncrief Furnaces that are 
essentially the same just the difference in the name 
plate? A. Yes. 


Q. And these furnaces are made at both plants? 
A. As I outlined, an electric furnace with a Moncrief 
name is made in Elyria, electric furnace with Lux- 
aire name plate is made in Elyria and so forth. 


Q. But then there are a number of furnaces 
precisely the same that are made at both plants? 
A. I know of none. 


MR. STITH: That is exactly what he did not say. 
By Mr. Schwarzwald: 


Q. You mean there is no furnace made in Medina 
that is like the furnace made in Elyria? A. I know of 
none that are identical. 


Q. Do you know of any that are substantially the 

same, of course excluding name plates? A. Exclud- 

219 ing name plates — well, it all depends how far we 
go with the substantial portion of it. We make a 
horizontal oil furnace in Elyria and a horizontal gas 
furnace in Medina. Both would be horizontal furnaces. 
One would be fired with oil and one would be fired with 
gas. The heat exchanger would be different, over-all 
dimensions. 


Q. Let's narrow it down a little bit. Let's talk 
about gas furnaces, let's talk about 100,000 BTU gas 
furnace. Is there one made in Elyria? A. The com- 
parison — the closest comparison — yes, there is a 
100,000 gas furnace made in both plants. 


Q. Are there more than one model of 100,000 
BTU made in Elyria? A. Yes. 
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Q. How many models are made? A. Here again 
I would have to know how close the definition you 
would want on this. We would make a 100,000 deluxe 
gas furnace which would be — to give a figure num- 
ber — our SU-100. Now, in addition to that, that 
same configuration — 


Q. This is a SU-100 that we are talking about in 
Elyria? A. Elyria. We would also make SU-100-BH 
which would be belt drive for heating only. We would 
make AH which is direct drive for heating only. Then 
we get into different categories of air-conditioning. 
So you could call these different models but basically 

220 it is one furnace. So I don't know how close a 
definition you want. 


Q. All right. Is there anything like the SU-100 
made in Medina? A, Like the SU-100? The closest 
thing would be a GS-100 which is the Builders Fur- 
nace. 


Q. You say a Builders Furnace — A. We classi- 
fy it as a Builders. There is a difference in price. 
What we make in Elyria is a deluxe furnace that has 
more features to it, has more in it, more sales 
features. 


Q. They are both automatic furnaces I take it? 
A. What do you mean by automatic? 


Q. Thermostatically controlled? A. Each one 
is thermostatically controlled. 


Q. Same BTU, the same burners? A. The same 
BTU. 


Q. Same burners? A. And burners. 
Q. Same size cabinet? A. No, sir. 


Q. Casing? A. No, sir. Entirely different 
casing. One has a front door on it with a draft re- 
verter on it. The Builders Furnace has a straight 
shot up the chimney. The one in Elyria that the Lux- 
aire — the Luxaire Furnace has a resident mount on 

221 the floor, the blower is mounted different. The 
one in Elyria has different controls which means it is 
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wired differently or takes a different procedure in 
wiring from the one in Medina. So there are differ- 
ences here. 


Q. Aside from those differences that you just 
detailed it would be the same? A. I could name 
more if you want more. 


Q. Are parts ever made in one plant for use in 
the other? A. Yes. We do make some parts in one 
plant for use in the other. 


Q. There is a shipment of parts between plants 
every week? A. Most likely every day. Particu- 
larly in this time of the season. Finished goods and 
SO on. 


Q. Is there a SU-125 Furnace, do they step up to 
25,000? A. Our basic heating element is 25,000 and 
20,000 BTU capacity. So any range of our product 
would be in increments of 25,000 BTU on a furnace, 
gas. 


Q. And is there a GS-125 too, furnace? A. Yes. 


Q. Are there certain parts in furnaces, let's 
take the gas fired furnaces for a moment, that are 
identically the same that are made in both plants ? 

A. Imentioned the heat exchange. This comes about 
as close as anything that would be identical. You are 

222 talking about a sub-assembly now or an incre- 
ment of the furnace, right? 


Q. Well, yes. At the moment let's think of that. 
A. I believe the burners is made in both places. 


Q. Burners. A. That is all I can think of right 
now. 


Q. What about casings, same size casings at 
both places? A. No. The casings are different. 
We would make the SU or SL type casing only in 
Elyria because of a particular machine that we have 
there that forms the edge. Naturally we only make 
the GS casing in Medina because of the fact that we 
built that furnace there. 
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Q. Are these casings a series of sheet metal, 
sheet metal panels? A. Yes. 


Q. Outside covering for the furnace? A. Yes, 


Q. Don't you have panels that are the same size 
in different models of furnaces, you may get a3 x5 
foot panel made in Elyria and a 3 by 5 panel made in 
Medina, or some other measurement? I am choosing 
those only as an example. A. It is possible we might 
have the same exact measurement of some panel. 
But where the problem comes in, very often drilling 
and notching, roll forming, and particularly things 

223 like this that become associated with that panel 
to make them fit a particular furnace. In fact, I don't 
know if we even have a panel identically the same 
size in both places. 


Q. Don't you have panels if they are not iden- 
tically the same size that they are made with the 
same process, they are attached to the other side 
panels in the same manner? A. If I had a black- 
board I could show you the difference in the deluxe 
furnace and the GS. Actually in the deluxe furnace we 
have a shadow box effect in the front. We havea 
door that swings open on this and has a chrome strip 
around the door. We actually have a bevelled edge 
on the front of the furnace. Now, this is part of the 
side panel casing. On the GS or Builders Furnace 
we have a flat casing turned over on each side. We 
have a slide in three piece door, which as you can 
see, that would make it entirely different and we 
could not interchange these panels on these two fur- 
naces in any way whatsoever. 


Q. What about the other panel other than the 
front panel? A. The side panel or front panel we 
could not. The rear panels are entirely different as 
to size. 


Q. You have no furnaces in which the side panels 
would be the same? A. I know of none. 


Q. You have testified that your method of com- 
munication with the employees was by a series of 
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224 letters, is that right? A. Yes, sir. 


Q. Do you know how many letters there were in 
that series? A. I believe they are submitted in evi- 
dence, 


Q. Let me show them to you and see if they are 
all in evidence ? 


MR. STITH: At this point, Mr. Hearing Officer, 
I would like to enter my objection again to the ques- 
tioning along this line as it relates to the stipulation 
which was withdrawn. 


HEARING OFFICER: Overruled. 
By Mr. Schwarzwald: 


Q. Iam handing you Petitioner's Exhibits 1 
through 6, Mr. Lindsay, would you see if those are 
all the letters? A. Not in order — to my knowledge 
that is all of them. 


Q. When you say they are not in order you are 


referring to the fact that Petitioner's Exhibit Number 
1, the last one — A. That is what I was referring to, 
the dates. You go from May to March to April and to 
May again. 


Q. Were those letters mailed to the employees 
on the date shown? A. To my knowledge they were. 


Q. And they all do contain your signature? 

225 A. I believe there is one that doesn't. As I re- 
call I had one prepared and left town after I had 
okayed it. Someone to the best of their ability imi- 
tated my signature. But I had approved it before it 
did go out. 


Q. You had approved the contents of the letter ? 
A. Yes. 


Q. Do you know which one it was that you did not 
sign? A. Ido. 


Q. You are indicating Petitioner's Exhibit 3? 
A. Yes, sir. 
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Q. Now, sir, did you have any other communi- 
cation with the employees prior to the election? 
A. Yes. I made a speech to the employees. 


Q. When did you make that speech? 
A. Speeches. The Wednesday prior to the election 
June the 2nd. 


Q. How many speeches did you make that day? 
A. One to each shift, that would be three. 


* * * * * 


bog Q. Mr. Lindsay, you testified that Company Ex- 
hibit 4, this booklet, was given to the employees so 
they would have something in writing to hang their 
hats on, is that right? A. Yes, sir. 


Q. Now, as J understand your testimony this 
book is-a statement of policies that the company al- 
ready had in effect and it was simply restating 
them, is that correct? A. Yes, sir. 


229 Q. There are no new additions of any kind in 
this book? A. None that I know of. 


Q. There are not any new additions of any kind 
in this book that had not previously been told to the 
employees? A. I know of none. The answer is no. 


Q. Your testimony is that the employees were 
informed of all of the contents of this book, that of 
course is excluding the history of Westinghouse so 
on and so forth, the history of the company at the 
beginning, prior to the publication of this booklet ? 
A. (No response. Nodding head.) 


Q. What was the answer? A. Yes, sir. 


Q. Thank you. And is it your position that the 
company has followed the policies of this booklet 
prior to the issuance of it and since its issuance? 
A. Yes, sir. 


Q. You testified that you received copies of 
union material as it was brought out and you attempt- 
ed to answer that material in your letters? 

A. Yes, sir. 
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Q. And in your speech? A. I answered the 
union's communications in my written letters. And 
also in my speech. 


Q. That is right. A. In the letters, yes. 


230 Q. And in your speech? A. As I recall in the 
speech I tried to sum up to the best of my ability 
what we as a company offered our employees, what 
we were dedicated to do as far as the employees 
were concerned. I am sure that I must have al- 
luded to the union somehow. As to the exact recol- 
lection as of this moment I can't give it to you. But 
I do have word for word what I did say. 


Q. You made a transcript, you read the speech? 
A. J read the speech. 


Q. Same speech all three times? A. Yes, sir. 


MR, STITH: I make my objection and ask that 
the questions and answers be stricken. 


HEARING OFFICER: Overruled. 


MR. SCHWARZWALD: Mr. Hearing Officer, I 
now want to inquire in more detail about Petitioner's 
Exhibits 2 through 6. Is it your impression at this 
time that Iam under 43(b) ? 


HEARING OFFICER: Off the record. 


(Discussion was had off the record.) 
HEARING OFFICER: On the record. 


MR. SCHWARZWALD: May I make a statement 
or shall I just proceed? 


231 HEARING OFFICER: Go ahead, proceed. 


MR. STITH: He doesn't have to make a change. 
Under his ruling you still have him on cross- 
examination. We already objected to that earlier. 
It has been overruled and I have an exception. 


MR, SCHWARZWALD: I just want to make clear 
what was on and what was off the record. 
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By Mr. Schwarzwald: 


Q. Mr. Lindsay, do you remember in Petitioner's 
Exhibit Number 5, a letter that is dated May 13, 1965, 
your statement is: 


". . . You'll be interested to know that our 
straight time average hourly earnings for April 
were 53.6 cents an hour higher than the USW- 
represented employees at Henry Furnace in 
Medina.” 


Do you recall that statement? a. Yes, sir. 


Q. You wrote that and authorized that it be writ- 
ten and issued? A. Yes, sir. 


Q. Did you have ‘calculations in front of you on 
which that was based, upon which that was based? 
A. Yes, sir. t 


Q. Were those ECE A especially made ? 
A. No, sir. 
232 Q. What were they? I take it they were mate- 
rialthat you get normally? A. Yes. 


Q. What was that material, describe it? A. I 
get a report on the average hourly earnings of our 
employees so that I could compare the two plants. 
Actually three plants. So I can determine how our 
employees are making out so to speak. The average 
hourly earnings seem to be a good way because we 
can also then compare it with statistics that we can 
get from the Bureau of Labor Statistics for the dif- 
ferent areas of the country and also then compare it 
with the Northern Ohio Industrial Association Re- 
ports. So we do have a good comparison that way I 
feel as to who we stand. 


Q. What do you mean by average hourly earn- 
ings, how is that calculated? A. The average hourly 
earnings are calculated by taking the base rate of pay 
for the non-incentive workers and shift premium 
where it applies and extending it out for the week. 

As far as the incentives are concerned it is to take 
the base rate plus shift premium and multiply that by 
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the number of earned minutes and extending it out 
weekly by classification and coming up with a total 
for average over-all plant wide total. 


Q. Now, this particular figure says straight 
time, is that the figure you are talking about, 
straight time average hourly earnings? A. That 

233 would mean — yes. Less overtime. 


Q. So no overtime calculation entered into 
either plant? A. No, sir. 


Q. So you count neither the overtime hours nor 
any pay for those hours, is that it? You simply take 
a 40 hour week if everybody worked a 40 hour week 
or an 8 hour day, is that the figure you used? 

What I am getting at — A. No. We would include 
the total number of minutes and total number of 
hours on this but would not include the overtime pre- 
mium. 


Q. Oh, all right. That is what I wanted to get 
straight. A. I am quite sure that is the way. 


Q. And these are made out each week at three 
plants you say? A. Monthly I get it. 


Q. What is the third plant? A. Fraizer & John- 
son Company in San Francisco, California. 


Q. You are saying in this letter, this statement 
then is true, you alleged based upon those figures? 
A. Yes, sir. 


Q. Do you know what the figures show for the 
month of March? A. Not without looking it up. 


234 Q. Or February or any other month. A. No 
month. 


Q. Those figures are available, you do have 
them month by month? A. Yes, sir. 


Q. Going back to 1964 I take it? A. Further 
than that. 


Q. In other words they were kept before you be- 


came President? A. Yes, sir. 
* * * * * 


f 
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238 Q. Mr. Lindsay, do you remember what the 
figures were that led to the 53.6 cent gap? A. No, 
sir, Ido not remember the exact figures. 


* * * * * 


Q. Mr. Lindsay, if I understand your testimony, 
so far you have told us that similar furnaces but not 
239 totally the same are made at Elyria and Medina 
but the Elyria one would have more parts, is that 
right? A. Without looking at a drawing I would have 
a hard time saying it would have more parts. It 
would have different parts. Of this Iam sure. 


Q. Didn't you say that the difference between the 
Builders Line and I take it is the Home Line that it 
has more in it in the way of benefits, sales features? 
A. Yes. 


Q. Now, are both types of furnaces, the Builders 
Line and what I am calling the Home Line for lack of 
another name, made on an assembly line process, 
isn't that right? A. Yes, sir. 


Q. So then the additional features have to be put 
in on the Elyria assembly line where they are not put 
in on the Medina assembly line, isn't that correct? 
A. Yes. They have to be built on one line or the 
other. 


Q. All right. Now, are gas furnaces a major 
part of production at both plants? A. Yes, sir. 


Q. You estimate over half the production? 
A. Gas furnaces are over half the production at 
Medina. I would question whether they are over half 
the production at Elyria. What are you talking, dol- 
lars or units? 


240 Q. Units. A. I would say that they would be 


over half the production in Medina. 


MR. SCHWARZWALD: I have no other questions 
at this time. I understand that under 43(b) that Mr. 
Lindsay can be called as to our defense. 


MR. HEARING OFFICER: That is correct. Can 
I see those Exhibits? 
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Mr. Lindsay, with respect to this second objec- 
tion, the second issue, in the fifth paragraph of Com- 
pany Exhibit Number 2 which refers to base rates 
and standards being better at Medina than they are at 
Elyria. When was the first time that you had any 
knowledge of this type of representation by the union? 


THE WITNESS: You are referring to this letter? 
HEARING OFFICER: Yes, sir. 


THE WITNESS: About — I received this letter 
about 9:00 o'clock on the morning of the election. 


HEARING OFFICER: Is that the first time that 
you heard about that ? 


THE WITNESS: About this letter ? 


HEARING OFFICER: About the base rate of pay 
and the standards being higher at Medina than they 
are at Elyria? 


THE WITNESS: Well, actually I did hear indi- 
rectly at one time. At one of the union's campaign 
meetings that someone from Medina had been at this 
meeting and had mentioned that the rates had been 

241 better in Medina. I heard this indirectly. But no 
statement as to standards. 


HEARING OFFICER: When was this in point of 
time ? 


THE WITNESS: Oh, most likely three weeks 
prior to the receipt of this letter. I would say two to 
three weeks. 


HEARING OFFICER: That would put it what, 
around the first of May? 


THE WITNESS: Around the first week in May, I 
would say. 


HEARING OFFICER: Now, this letter of May the 
13th, I notice that you discuss the wage rates and on 
the last paragraph of the page you state, "incidentally, 
we have checked on the time values for the same 
work done in both Elyria and Medina and found that 
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as much or more time is allowed to perform the 
work at Elyria as at Medina", what prompted that 
statement? 


THE WITNESS: Can I see the letter? 
HEARING OFFICER: Yes. 


THE WITNESS: Thank you. Our incentive sys- 
tem, we have a base rate, which we certainly dis- 
cussed today. This determines one thing. But also 
on an incentive system the time value or the allowed 
minutes certainly determines how much a man can 
earn, whether he earns 100 per cent or 200 per cent, 
whatever is the base rate. So time value is impor- 
tant as far as determining a man's take home pay or 
dollars in his pocket. So if we are talking rates we 

242 are talking earnings. If we are talking earnings 
then we are going to talk base rates and we are 
going to talk time values for allowed minutes. So the 
two go together. I would say that would be a matter 
of reference there. 


HEARING OFFICER: Because I notice the ob- 
jection, your objection to the union's statement is 
that they misrepresented the fact as to base rates 
and time standards, with the further condition that 
you didn't have the proper time in which to answer. 
Now, had this matter come up prior to June 4th when 
the Company Exhibit 2 was received by the company 
so that you answered it in this letter of May the 13th? 


THE WITNESS: The only time I could specifi- 
cally remember that anything came up was when I 
heard indirectly that at one of the campaign meetings 
they had that. They had mentioned that the base 
rates were better. 


HEARING OFFICER: So prior to the 13th you 
knew that there was some representations being 
made by the union that the time standards and base 
rates were better at Medina than they were here in 
Elyria? 


THE WITNESS: Yes, sir. 
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HEARING OFFICER: And you answered that in 
your letter of May 13th, is that correct ? 


THE WITNESS: Yes, sir. 


243 HEARING OFFICER: Do you have any questions, 
Mr. Stith? 


MR. STITH: Yes, sir. I do on that point. 
REDIRECT EXAMINATION 
By Mr. Stith: 


Q. You testified on direct examination, Mr. 
Lindsay, that you had no knowledge of any compari- 
son? A. Any direct comparison I had no knowledge. 
I did mention to the Hearing Officer that I heard in- 
directly that at one of the campaign meetings there 
had been a statement made by someone from Medina 
that the rates were better. 


Q. Did you feel then that the letter of May 13th 
that the Hearing Officer referred to answered the 


question that was posed in the union's last minute 
letter, the undated letter which is Company Exhibit 
2? A. The union's letter hadn't been written at that 
date. 


Q. I realize that. But the Hearing Officer's 
question was, whether you felt you had answered the 
question earlier? A. Absolutely not. There was no 
direct comparison at all. Actually when the union's 
letter that we objected to came out with a direct 
statement that the base rates were better and we 
could directly compare the union contract with our 
handbook and see that 28 per cent of our employees 
on incentive that there was no comparison. They 
were higher in every case. Also in some cases on 

244 the non-incentive. So this was the time that we 
really got upset about it. 


* * * * * 
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Americana Motel, 

Elyria, Ohio 

Friday, September 3, 1965 
* * * * * 


246 MR. STITH: We have, Mr. Hearing Officer, put 
the intervening time between the close of the last day 
of hearing and today to good purpose in preparing for 
you, as you requested, a detailed report covering the 
two pay periods that were given to us for purposes of 
comparison. The one payroll period ending May 30, 
1965 and the other ending June 6, 1965. We have 
copies of these for counsel for the Petitioner and 
copies for you. We have, of course, Mr. O'Dell here 
who can explain — let me just give the preliminary 
explanation. 


That they are in four sets. Two sets apply — 
the headings indicate — with no objection I assume 
from Mr. Schwarzwald — Luxaire, Incorporated, and 
the other one, The Henry Furnace Company of 

247 Medina. 


The major headings, aS you will note across the 
top, show the Department Number; Clock Number; 
Job Classification; Actual Hours; Base Hourly Rate; 
Add On Rate; Base Pay; Premium Pay; Total Pay; 
Average Hourly Rate less Overtime; Total Minutes 
Earned and Day Work Minutes. 


I would like to direct your attention also to the 
he Henry Furnace. As you will 
on the initial 


are the ac 
example, for the Pay: 
Department Numbe 


like to check is at 
Clock Numbers by De 
in The Henry Furnace 


Now, contrasted with that the Luxaire, Incorpo- 
rated Exhibits show the Classification over the list of 
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names so that they appear in conjunction with that. 


Now, as the testimony will indicate there is one 
other difference that had to be made in the headings. 
That is, The Henry Furnace Company Exhibits have 
a title Add On Rate whereas the Luxaire, Incorpo- 
rated Exhibit does not. This is because of the fact 
that the shift premium is added at the Henry Furnace 

248 Company after the computation of incentive 
earnings. Whereas, at Luxaire it is added into the 
computation of the incentive earnings. 


With that brief introduction Iam sure that we 
Can answer any other questions that you may have. 


HEARING OFFICER: Off the record. 
(Discussion was had off the record.) 
HEARING OFFICER: On the record. 


(The documents above-referred to, 
marked Employer's Exhibits No. 
8-A, 8-B, 9-A and 9-B, for identi- 
fication.) 


HEARING OFFICER: We will take a short 
recess. 


(Short recess.) 


HEARING OFFICER: On the record. I under- 
Stand Mr. Stith that you will call Mr. O'Dell now as a 
witness to offer Exhibits 8-A, 8-B and 9-A and 9-B? 


MR. STITH: Yes, sir. We will be Willing to 
have Mr. O'Dell take the stand. 
* * oe * ae 
THEODORE W. O'DELL 
* * * * * 
DIRECT EXAMINATION 
By Mr. Stith: 


Q. Mr. O'Dell, I hand you what has been marked 
as Company Exhibits 8-A, 8-B, 9-A and 9-B, would 
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you please identify these Exhibits and state their 
relationship to this case? A. Well, they are Ex- 
hibits which the Hearing Officer requested that we 
submit which gives more detailed information regard- 
ing each and every employee of the Luxaire, Incorpo- 
rated Plant and The Henery Furnace Company Plant 
at Medina for all incentive classifications and non- 
incentive classifications for weeks ending 5-30-65 
and 6-6-65. 


Q. How was this information obtained, Mr. 
O'Dell? A. Well, naturally it was quite a large job. 
I supervised the entire makeup of this and have 
checked it out thoroughly since then. 


Q. Where was the information taken from? 
A. From actual payrolls of these particular weeks 
involved, the company records. 
MR. STITH: I offer these Exhibits in evidence. 
* * * * * 
250 VOIR DIRE BY MR. SCHWARZWALD 
* * * * * 


251 HEARING OFFICER: Mr. O'Dell, is it your 
testimony that the overtime is excluded from the 
average hourly rate on Exhibits 8-A and 8-B and 9-A 
and 9-B? 


THE WITNESS: I did not say that, sir. As far 
as the average hourly rate, yes. You strictly have 
reference to average hourly rate? 


HEARING OFFICER: Yes. 

THE WITNESS: Yes, this is excluded. 

HEARING OFFICER: Where is it included then? 

THE WITNESS: Pardon? 

HEARING OFFICER: Where is it included if it 
is? 

THE WITNESS: It is not included in either 9-A 


or 9-B. In Exhibits 8-A and 8-B it is included in the 
total pay figure only for non-incentive classifications. 
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By Mr. Schwarzwald: 


Q. You said in 8-A and 8-B it was included in 
the total pay? A. On non-incentive classifications 
252 only where it says total pay. The overtime is 
included in that figure only. This is just due to the 
fact that the man had 42.5 hours. You could under- 
stand that his base pay was $108.38 and his total pay 
was $11.62 which indicated the overtime figure. 


Q. You are saying overtime is not included on 
non-incentive classifications in Exhibits 9-A and 
9-B? A. That is correct. 


Q. Even under the total pay? A. That is cor- 
rect. 


Q. Now, so that the record may be clear, on 
Exhibits 9-A and 9-B you have a heading called Shift 
Premium Rate, correct? A. That is correct. 


Q. And you have a heading on 8-A and 8-B 
called Add On Rate? A. That is correct. 


Q. Both of those refer to shift premiums, am I 
right? A. I don't believe it is referred to as such in 
Medina. 

Q. Do you know what a shift premium is, Mr. 
O'Dell? A. Certainly. 


Q. Don't both of those headings refer to shift 
premium? A. I said in my opinion no. That is why 
we have it stated on there Add On Rate and Shift 
Premium Rate. 


{ Q. That is in your opinion you said? A. That is 
in my opinion, yes, sir. 


« 

1253 Q. We are clear, are we not, that both of the 

' headings referred to, Add On Rate and the Shift Pre- 
mium Rate refer to money earned for working on 
the second or third shift, is that right? A. This is 
what I will agree, yes. 


Q. Have you ever made this sort of study before 
from the company records? A. Certainly. 
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Q. Precisely this type of study? A. Probably 
not exactly like this, no. I have made wage surveys 
in the past. 


MR. SCHWARZWALD: I have no other questions. 


HEARING OFFICER: Mr. O'Dell, as I recall you 
earlier testified that, giving a definition of a base 
rate, that at the plant in Elyria the base rate con- 
sisted of the hourly rate plus the shift differential. 


THE WITNESS: Correct. 


HEARING OFFICER: Then it would seem that 
you would have two base rates at the Elyria Plant, 
one for the person on the first shift which included 
no shift differential, you would have a second base 
rate for the person on the second shift, and a third 
base rate actually for the person working on the 
third shift, isn't this correct? 


THE WITNESS: That is correct, sir. 
HEARING OFFICER: So you have three different 


base rates at the Elyria Plant? 
254 THE WITNESS: That is correct. 


HEARING OFFICER: The wage policies for both 
the Elyria Plant and the Medina Plant are set by 
whom ? 


THE WITNESS: Well, at the Medina Plant it is 
through negotiations. 


HEARING OFFICER: So far as the company is 
concerned who determines that, is that done by the 
President of the company, do you have any part in it? 


THE WITNESS: I have no part in the Medina 
Plant operation. I would say the Plant Manager and 
Mr. Miller the Personnel Director and Mr. Stith our 
attorney. Naturally Mr. Lindsay would have the final 
say so on a thing of this nature. 


HEARING OFFICER: Mr. Lindsay has the final 
say so in both plants, is that correct? 
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THE WITNESS: I would say so, yes, sir. Again, 
I would not reprimand him. 
* * * * * 

258 HEARING OFFICER: I will overrule your objec- 
tion, Mr. Schwarzwald, and admit these Exhibits, to 
the extent that they go to the issue before us. That 
is, whether or not the base rates are higher at Elyria 
or at Medina. Company Exhibits 8-A, 8-B and 9-A 
and 9-B are received into evidence. 

* * * * * 
RICHARD MINNICH 


* * * * * 


DIRECT EXAMINATION 
By Mr. Stith: 


Q. Mr. Minnich, where are you employed? 
A. Luxaire, Incorporated. 


Q. How long have you been working for Luxaire? 
A. Twenty-four years this past April. 


Q. What is your present capacity? A. Time 
Study Engineer. 


Q. As time study engineer, does your work, 
would your work be confined to Luxaire Plant in Ely- 
ria? A. Definitely, yes. 


Q. I hand you what has been marked as Company 
Exhibit 7 which has been rejected as evidence in this 
case. With your testimony we would like to have 
established the relevancy and materiality of this Ex- 
hibit to this case. Looking at that Exhibit, Mr. Min- 
nich, can you tell me what this purports to show? 

A. This 3-tube 75 unit and this 4- — this 14.22 refers 
to the packing, fitting and welding of a pouch used for 
those three units which is identical with what Medina 
does do. Their rates to the right is what they pay 

and the comparison between the two pays at the two 
shops. 


Q. When you say rates, are those expressed in 
terms of dollars or in terms of minutes? A. This is 
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Q. Minutes only. But those minutes are used to 
determine the incentive earnings? A. Their pay, 
yes. 


Q. How would that operate? A. Well, base pay 
over 60 determines how much each individual gets 
per minute and then that is multiplied times these 
minutes to determine his earnings. 


Q. Well, could you give an example, Mr. Min- 
nich, of how the pay would differ between Elyria Lux- 
aire and the Medina plant on this basis? A. Well, 
comparing ours of 14 and theirs of 11, if an individual 
had $1.50 base pay which would give him $.025 per 
minute, you multiply this $.025 times the 14 at our 
plant and times the 11.60 at their plant which would 
give them their earnings per unit. 


Q. Then the earnings per unit on that basis 
would be less at Medina than at Elyria? A. Well, 
$.025 times 14 is $.35 at Elyria and $.025 at 11.60 
would be somewhere in the neighborhood of $.29 
more or less compared to $.35 at our place. 


Q. How are these minute values established? 
A. By observing and arriving at rates for these vari- 
ous operations. 


Q. Do you call that process of observing any- 
thing, what is that? A. (No response.) 


262 Q. You said by observing, what is the process 
that you use? A. Oh — clocking or timing. 


Q. Timing? A. Yes. 

Q. Then this would be a timing study or time 
study? A. Definitely. 

Q. These minute values then are based on that? 
A. Definitely, yes. 


Q. Was there any reason to your knowledge why 
the weld assembly jobs that appear on this Exhibit 
were used by the company? A. Because they are 
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comparison, 


Q. Are there many other production jobs with 
minute values at the Luxaire Plant? A. There may 
be some that are similar but not identical. 


MR. STITH: That is all. 
HEARING OFFICER: Mr. Schwarzwald? 
CROSS-EXAMINATION 
By Mr. Schwarzwald: 


Q. Tell us once again exactly what operations 
are performed in the minutes in Company Exhibit 7? 
263 A. This is pack, fit, welding the pouch on the 
flue of these 3, 4, 5 and 6-tube elements. 


Q. Tack, fit and weld the pouch and flue. Is 
there a pouch and flue for each tube or just one 
pouch? A. Yes, there is one for each tube. In other 
words, there would be 3, 4, 5 and 6. 


Q. So the minutes here in the first line are the 
minutes for doing welding, fitting, tacking 3 pouches 
and the 3 flues, is that right? A. Yes. 


Q. And 3-tube refers to what? A. A 75 or each 
tube is 25,000 BTU. 


Q. And what isatube? A. A piece of metal 
approximately 17 by 30 and they are welded together 
to make a tube of 18 gauge material. There isa 
pouch and tube that fit over these tubes that is 
welded to these sections. 


HEARING OFFICER: That is 17 by 30 inches. 


THE WITNESS: Yes. The weld isn't that, no. I 
mean there is a pouch and a tube that fits over these 
two sections and it is fitted and welded to these sec- 
tions. 


By Mr. Schwarzwald: 


Q. Mr. Minnich, you said that you only work at 
the Elyria plant? A. Yes. 
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264 Q. You said that you worked there twenty-four 
years? A. Yes. 


Q. How many years — what is your title now? 
A. Time Study Engineer. That started in '52. Iam 
not certain, approximately thirteen years. 


Q. You hold an engineer's degree? A. No, Ido 
not. 


Q. What training do you have for this position? 
A. Itook MTM started — studies at Cleveland 
through Pittsburgh. Passed their course. 


Q. What is MTM? A. Time Measurement 
Methods — Methods, Times, Measurements. Itisa 
course for setting standards. 


Q. How long was that course? A. Six weeks 
. course, two days a week. 


Q. Anything else? A. Nothing. 


Q. Your formal education other than this goes 
how far? A. High school, Elyria. 


Q. Now, sir, how did you obtain the rates for 
Medina that you show in this Exhibit? A. From Mr. 
Navratil. He is the Time Study Engineer at Medina. 


Q. Mr. Navratil? A. Yes, Navratil. 
265 Q. You called him? A. Yes, we compared it. 


Q. You did not examine any records or books at 
Medina? A. No, not actually. He gave me his mate- 
rial and we put the two comparing rates down on a 
sheet. 


Q. Now, sir, how many designations of minutes 
you would estimate you would have at the Elyria 
Plant, how many different rates? A. Various oper- 
ations that would be hard to say. But it would be 
over 5000 and possibly less than 10,000 though. 


Q. You estimate between 5000 and 10,000? 
A. Yes. 


Q. You have any idea how many there are at the 
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referring to that at all. 


HEARING OFFICER: Would you clarify that 
5000 to 10,000 for me? 


THE WITNESS: It is various standards we have 
throughout the factory. 


HEARING OFFICER: Is that on different jobs? 


THE WITNESS: On only of the various jobs 
through the various departments throughout the shop. 


HEARING OFFICER: All right. 
266 By Mr. Schwarzwald: 


Q. Just a little further. In other words, what we 
are talking about if we understand each other, your 
employees working on incentive — A. Yes. 


Q. — maybe earning incentive based on the 
minutes dealing with any one between 5000 and 10,000 
different operations? A. Definitely, yes. 


Q. Each minute rate is a job which probably 
within a course of a year at least somebody works 
sometimes? A. Normally, yes. Some more fre- 
quent than others though depending on the volume of 
work. 


Q. Now, in preparing this Exhibit, did you make 
any side by side comparisons with those 5000 to 
10,000 rates with the rates, with the minutes speci- 
fied at the Medina plant? A. We have made some, 
yes. 


Q. I said in preparing this Exhibit, did you make 
any side by side comparisons? A. Yes, we did. 
Q. You sat down with both sets of records? 


A. I sat down with our records and checked with Ed 
on his records for various operations, yes. 


Q. Various operations. Did you check all of the 
5000 to 10,000 rates? A. Definitely not. There 
wouldn't be any comparison — J mean we make cer- 
tain things that they don't make at all at Medina. 
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267 Cooling and various things that they don't have 
anything to do with over there. 


Q. How many of your operations have to do with 
manufacture of gas furnaces? A. Possibly half of 
the operations. 


Q. So now we are talking as an estimate between 
2500 to 5000? A. It is very possible, yes. 


Q. They do make gas furnaces at Medina? 
A. Yes. 


Q. Did you compare the 2500 to 5000 rates? 
A. Well, there again — I mean, their units are defi- 
nitely different than the units we make. 


Q. You are not answering my question, Mr. Min- 
nich. Did you compare the rates, the 2500 to 5000? 
A. Definitely not. 


Q. Do both gas furnaces at both plants have gas 
burners? A. Definitely do, yes. 


Q. Both have blowers? A. Primarily theirs are 
direct and ours are belt driven. That is the primary 
difference as far as the blowers are concerned. 


Q. What do you mean by direct blower? A. Di- 
rect drive I mean. It is driven by a motor inside of 
the blower whereas the belt drive has a motor sitting 

268 outside with a belt on it. 


HEARING OFFICER: Both are motor driven 
though? 


THE WITNESS: Ours are motor driven and pri- 
marily makes a direct drive. They are both motor 
driven. 


HEARING OFFICER: Both are motor driven but 
it just a question where the motor is located either 
inside or outside of the blower, is that correct? 


THE WITNESS: Definitely. 
By Mr. Schwarzwald: 
Q. Now, do the plants make controls, do they 
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buy them? A. That is a purchase item. 


Q. And they are installed? A. Yes. Although 
they may vary between the two factories also. 


Q. Do you know if any employees have worked 
for these Elyria rates shown on here within the last 
three months? A. They work on them continuously, 
yes. 


Q. This is the rate by which they are paid? A. Yes. 
Q. For that work? A. Right. 


Q. Is it not part of another operation? A. This 
is part of an over-all welding operation, yes. They 
are paid, this portion of it they are paid for this, for 
that job. . 


269 Q. Do they receive a total number of minutes 
for the whole job which includes this number of 
minutes? A. Yes, definitely. 


Q. And their pay is really figured on the total 
number of minutes? A. Yes, it is. For the opera- 
tion of the whole unit, yes. 


Q. So no one is paid this figure shown in this 
Exhibit? A. No. But the reasoning behind this — 


Q. You have answered my question. Your coun- 
sel will have ample opportunity I assure. 


MR. SCHWARZWALD: No further questions. 
REDIRECT EXAMINATION 
By Mr. Stith: 


Q. Mr. Minnich, you say that you worked for the 
company twenty-four years? A. Yes, sir. 


Q. And of that twenty-four years you have been 
in time study since approximately 1952? A. Yes. 


Q. What work did you do at the plant prior to 
that just generally? A. Before I went into the serv- 
ice in '41 I worked out on press breaks. I did that 
until '48 when I came into the personnel office. In 
"52 I went into time study. 
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270 Q. From your knowledge of the product manu- 
factured at Elyria Luxaire and Medina, could you tell 
us why this Exhibit was prepared using this weld 
assembly and not others included in this 5000 to 
10,000 minutes? A. Primarily because this portion 
of that operation is identical. Beyond that point we 
may have baffles and other items that may enter into 
this operation but does not show a true picture. 


Q. Now, you stated that this was merely one 
element of the time study involved in the weld assem- 
bly — A. Yes. 


Q. — and that there are other — A. Yes. 
Q. — to make up the total? A. Definitely. 


Q. So what would be the result if the employees’ 
efforts at Elyria were the same as they were in 
Medina using these minute values for this element? 
A. Well, their earnings are going to be between 10 
and 15 per cent greater. 


Q. Where? A. At Elyria. 
MR. STITH: That is all, Mr. Tuk. 


HEARING OFFICER: I notice the caption at the 
top says, Standard Minutes Including Fatigue, Person- 
al and Incentive Allowances. How much of this time 

271 on 3, 4, 5, 6-tube assembly is allowed for fatigue? 


THE WITNESS: 7 per cent fatigue and 5 per cent 
personal or 12 per cent total. 


HEARING OFFICER: What about at Medina? 


THE WITNESS: That I am not at liberty to say 
because I don't know. 


HEARING OFFICER: So that a person's earnings 
would be reduced by that 12 per cent, would it not? 

THE WITNESS: No. This is what we pay and 
this includes this 12 per cent. This includes the 12 
per centthat we are referring to. 


HEARING OFFICER: You mentioned that there 
were some other jobs that are similar but not iden- 
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tical, how close was that similarity and what were 
those jobs? 


THE WITNESS: We have the sheet to refer to 
those if it pleases. 


MR. STITH: It is not in as an Exhibit. He 
was asking if you could recall from memory. 


THE WITNESS: We have some operations, yes. 
But I could refer to from memory if it is necessary, 
yes. 


HEARING OFFICER: Do you plan to put in other 
testimony, Mr. Stith, as to these? 


MR. STITH: No. We are only concerned with 
those that are similar because the testimony is that 
there are dissimilarities with respect to others. So 

272 consequently if we are making comparisons we 
should endeavor it seems to us to compare apples 
with apples. 


HEARING OFFICER: How many jobs did you 
check at both plants to arrive at this figure that there 
was just one job that was identical between the two 
plants? 


THE WITNESS: Would you phrase that again, 
sir? 

HEARING OFFICER: How many jobs did you 
compare in both of the plants in order to arrive at 
this figure that there was only one job that was iden- 
tical? 

THE WITNESS: We spent considerable time 
making comparisons to see if we could come up with 
anything identical and we couldn't. 


HEARING OFFICER: How many jobs did you 
compare ? 


THE WITNESS: Primarily welding and assembly 
operations. 


HEARING OFFICER: How many jobs did you 
compare? 
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THE WITNESS: I would say from — some 25 or 


30. 


HEARING OFFICER: You say there — well, how 
many jobs do you have in each plant that involved the 
building of a furnace? 


THE WITNESS: Now, you have the cabinet which 
are several more than the welding; then the assembly 
is a combined rate. Primarily the biggest portion of 
our rates are in the casing department. 


273 HEARING OFFICER: What I am trying to deter- 
mine is simply this, how many jobs are there and 
how many jobs did you compare? 


, THE WITNESS: We compared wherever we 
thought there was any possibility of similarity. That 
is what we did. 


HEARING OFFICER: Can you be more specific 
as to the numbers. 


THE WITNESS: We went through his operations 
trying to compare them and get identical panels or 
pieces so we could use an identical comparison and 
there were none because their casings are definitely 
different than ours. We had to get up to the welding 
portion which was identical. 


HEARING OFFICER: How many jobs did you 
compare, 1000, 1500, 2000? 


THE WITNESS: I would say primarily between 
the SU and the GS Models which are our large vol- 
ume items. It wouldn't run to 400-500 operations. 


HEARING OFFICER: You compared about 400- 
500 operations between the two plants and you came 
up with only one which was identical? 


THE WITNESS: Yes. 


HEARING OFFICER: And you have some 2500 to 
5000 operations? 


THE WITNESS: Yes. But they would be on 
smaller items, volume items, and we didn't enter 
into that field. 
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274 HEARING OFFICER: Any one have any further 
questions ? 


MR. STITH: No further questions. 


MR. SCHWARZWALD: Yes, I have some ques- 
tions. 


RECROSS EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Minnich, do you have any idea what the 
fatigue and personal time allowances are at Medina? 
A. Ido not. 


Q. What is the phrase incentive allowances? 
A. This 14.22 includes onlyyour fatigue and personal, 
12 per cent, and the incentive that was studied and 
allowed in this rate. 


Q. What does that mean incentive studied and 
allowed? A. Whatever the observer took at this 
period of time and allowed a certain number of min- 
utes with a performance on top of that and then your 
12 per cent is over and above that. 


Q. Isn't it the purpose of time study to find out 
what average or fair production for time would be 
and whatever is made over that is the incentive? 

A. Say that again please? 


Q. When you time study a job, aren't you at- 
tempting to set what a fair average rate would be and 
anything that is made over that is to be the incentive? 


MR. STITH: I object. Mr. Tuk, there has been 
no question about the fairness and unfairness of rates 
275 in this entire proceeding. 


MR. SCHWARZWALD: What does this question 
have to do with that? I am trying to get the method 
so that I could understand what the Exhibit means. 


HEARING OFFICER: I think Mr. Stith's objec- 
tion is to the word fair. 


MR. STITH: That is right. 
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HEARING OFFICER: Do you want to rephrase 
your question, Mr. Schwarzwald? 


MR. SCHWARZWALD: I will try. I have asked 
the witness for his explanation and that didn't help. 


By Mr. Schwarzwald: 


Q. When you time study, aren't you attempting 
to get an average rate of production? A. Try to get 
a fair day's work for a fair day's pay. 


(Laughter) 


MR. STITH: That answer was not responsive to 
the question. 


By Mr. Schwarzwald: 


Q. What do you do when you do time study a job, 
Mr. Minnich? A. We observe the length or period 
over a period of time and observe how long it takes 
to do this operation. Any number of given minutes 
observed for the performance on it. 


276 Q. What does performance mean? A. That is 
what speed this operator is going at or doing his 
work at. 


Q. And then what? A. Then we arrive at this 
rate and add the 12 per cent on top of it and that is 
our standard by which we pay the $0.25 or whatever 
to his base pay. 


Q. So what does the phrase incentive allowance 
mean now? A. That is the time that we allow on the 
incentive. 


Q. Are you saying that is the 88 per cent, the 
minute time? A. Accordingly, yes. Because that is 
the incentive portion plus 12 per cent for your per- 
sonal and fatigue. 


Q. Isee. That other 88 per cent is called the 
incentive allowance? A. Yes. 


Q. Now, sir, you testified you compared pri- 
marily assembly and welding operations, is that cor- 
rect? A. Primarily, yes. 
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Q. Did you compare any other operations ? 
A. As I said we went over the casing but we couldn't 
find anything similar so we didn't, we couldn't do any- 
thing with that. 


Q. What do you mean by the casing, sir? A. That 
is the portion of rounds to your element or your 
277 welded section. 


Q. I think we now know what a casing is. What 
do you mean by referring to the casing, isn't that an 
assembly operation, Mr. Minnich? A. Casing? No. 
When we assemble we put this element and everything 
in the blower into this casing. That is the assembly 
operation. That is completing the various parts to- 
gether. 


Q. What do you call the putting together of the 
casing? A. That is a portion only of your element 
and blower and everything else. It isn't a separate 
part by itself. Only the fabricating of these various 
parts would make this casing. 


Q. Doesn't the casing have to be assembled? 
A. Not separately. 


Q. Don't the panels have to be put together? 
A. Yes. 


Q. Isn't that an assembly operation? A. Not by 
itself, no. 


Q. What kind of a worker does that work? 
A. This is done ona line. We put portions on this 
line and build it up and this casing is the last item to 
be put around the unit. Then a carton goes over and 
it is ready for shipment. But that is just a portion of 
the job. 


Q. Aren't those people who put the casing on 
called assemblers? A. Yes. 


278 Q. Thank you. Now, what other operations did 
you compare then? A. As I said primarily the GS 
and SU Models which are a volume item. 
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Q. And you did the welding and assembly oper- 
ations? A. Yes. 


Q. Anything else? A. As I said we checked the 
casing portions that go into this but there was nothing 
similar so we didn't use that. 


Q. What kind of employee makes the casing por- 
tion that you are talking about? A. These are press 
operators primarily, machine operators possibly on 
your sheets, A and B. 


Q. You say you checked now how many machine 
operator classifications, how many machine operator 
classifications did you check? A. Oh, we don't do it 
by operator. It is by operation. 


Q. Then my question, how many operations? 
A. Well, there you will have some odd 200 operations 
primarily for each casing but they aren't identical. 
The two plants are not identical in setup so therefore 
we didn't use any of them. 


Q. Are they similar? A. That I can't say be- 


cause I am not that familiar with Medina's operation. 


279 Q. What standards or criteria would you apply 
to arrive at the conclusion that they were identical? 
A. If the part was identical in size and the same 
operation was done to this part. 

Q. Part was identical in size and the same oper- 
ation, correct? A. Right. 

Q. Now, the machines do punching? A. Punch- 
ing. 

Q. Breaking? A. Breaking. 

Q. Anything else? A. Piercing, notching pri- 
marily. Then we have spot welding afterwards. 

Q. Notching, piercing and punching are differ- 
ent? A. No, they are the same. 

Q. Punching and piercing and breaking? 
A. Breaking, that is right. 
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Q. Perhaps you better explain each of those 
terms forus? A. Piercing is putting a hole ina 
piece; breaking is putting right angles or any kind of 
an angle on this piece of material; notching would be 
taking a piece off of this panel, removing a corner 
primarily or putting holes in there. 


Q. Is there any operation wherein pieces are 
sized or do you buy them already sized, is there any 
280 pressing out part of a sheet of metal or anything 
like that, is that done? A. What do you mean? 


Q. Suppose you have a 2 by 3 foot piece and you 
want to cut it down in size, punch out a part of it, is 
that done or do you buy it the size you need? A. We 
have slitting equipment that cuts this material down 
to size. It is also put through shearing which you 
also have to cut it down to an exact size before it 
goes into the presses. 


Q. What kind of employees do slitting and shear- 


ing? A, What are they referred to, Ted? Are they 
machine operators? 


HEARING OFFICER: If you don't know the an- 
swer, Mr. Minnich — let's put it this way. This 
testimony is supposed to be yours and not any one 
else's. Due to that fact you are not permitted to ask 
any one else for the answers. 


THE WITNESS: Thank you. 
By Mr. Schwarzwald: 
Q. You don't know. A. I do not know. 


Q. At any rate I take it then that you did not 
compare any of these slitting or shearing jobs be- 
tween your two plants? A. I did not. Primarily 
there is not slitting done. 


Q. Thank you. One question at a time, sir, and 
we will get along just swell. Will you explain for the 
281 record now what you mean by slitting and shear- 
ing? A. Slitting is material that comes in a coil and 
it is cut to width. Then it is blanked off to length in 
automatic equipment. 
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Q. Cut to width and blanked off? A. Cut off or 
blanked off. 


Q. You say that is automatic equipment? 
A. Automatic equipment, yes. 


Q. Do the employees — automatic equipment 
does both, cutting the width and cutting to length? 
A. Yes. 


Q. Are those employees working on incentive? 
A. Yes. : 


Q. Do you know what their job title is? A. Ido 
not know exactly their job title. 


Q. What do you callthem? A. They would be 
machine operators. 


Q. And what is shearing? A. That is cutting 
some of this — some of this equipment is not exact in 
size and cutting it down to the exact size for the vari- 
ous units. 


Q. That is done by hand? A. By hand, yes. 
Q. Also on an incentive basis? A. Yes. 


282 Q. You say that you made no comparison be- 
tween slitting and shearing job between the plants? 
A. There is no comparison because we are the only 
ones that have the slitting equipment. 


Q. What about shearing? A. We did not make 
any comparisons on shearing. 


Q. No comparisons on shearing? A. No. We 
did not. 


Q. Do you know if shearing is done at both 
plants? A. I am not certain but I believe so. 


Q. Do you have any idea how many rates at your 
plant apply to shearing operations? A. For each 
panel that we make it would vary somewhat but it 
would probably be within 10 per cent of these totals 
that I gave you previously. 
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Q. I don't know if you understood my question. 
How many operations, how many minutes rates would 
you have for shearing? A. Probably 500 to 1000. 


Q. 500 to 1000 shearing alone? A. Yes. 


Q. Now, on what basis are those rates set? 
A. Primarily by area of material. 


Q. Square or something or other? A. Yes. 
283 Q. Square what, sir? A. Inches. 
Q. Square inches of material? A. Yes. 


Q. Do you know if they are set the same way at 
Medina? A. I do not know. 


Q. Now, turning to the notching operations, did 
you make any comparison on notching? A. We 
attempted to, yes. But there again the material is 
not the same size and was not identical so therefore 
we did not use it. 


Q. You say the materialis not — A. Exact 
size. 


Q. Not exactly the same size? A. Yes. 


Q. How much off would the closer piece be that 
you found? A. I would say 10 per cent. 


Q. Now, notching is done on the side panels and 
casing? A. We have a tooling that pierces and 
notches complete in one operation at Elyria. 


Q. Is the same tool used at Medina? A. Ido 
not know. 


Q. Do you — A. I know it isn't for our same 
identical operation because our side panel is differ- 
284 ent from their side panel. 


Q. Did you — I'm sorry, but I have forgotten the 
name of the gentleman, the time engineer at the 
other plant. A. Ed Navratil. 


Q. Did you ask Mr. Navratil whether piercing 
and notching was tha same? A. I did not. 
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Q. Did you discuss piercing and notching at all? 
A. Yes, we did on various panels. 


Q. Has piercing been done separately from 
notching at Elyria? A. Definitely. 


Q. Or is there some work that is not done on the 
machine as to both of them, is that right, or are there 
some pieces that require only one operation? 

A. Some only require one operation. Notching can 
be done on the press or a press break. 


Q. Did you attempt to compare any pieces that 
require only the one operation? A. We attempted to, 
yes. We couldn't find any similarity. 

Q. That were identical? A. Right. 

Q. Is that your testimony? A. Yes. 


Q. You said the place where they were not iden- 
tical was the area, is that correct? A. Yes. 


285 Q. We are talking now about side panels on 
furnaces — A. Yes. 


Q. — and you say there was a difference of 10 
per cent in the area? A. I would say, yes. 


Q. No difference in the gauge? A. I believe it 
is all 22. 


Q. The sole difference was the area? A. Right. 


Q. How about breaking, did you attempt any 
comparisons in breaking? A. We didn't have any- 
thing identical so we didn't use it. 


Q. What standards of criteria were you using 
for identical on breaking? A. The same number of 
breaks. Whether the same operations were done 
identical and we could not find any. 


Q. Do you know if any breaking jobs were sent 
from Elyria to Medina? A. Say that again? 


Q. Do you know if any breaking jobs were sent 
from Elyria to Medina? A. It is possible. Over a 
period of years, yes. 


i 
: 
: 
i 
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Q. You don't remember anything specific? A. I 
286 believe that they have made some of the units 
that we have made in the past. 


Q. Do you know what units those are? A. SAI 
believe. Possibly the A series, SA series. 


Q. Now, let me back up. By units you mean 
completed furnaces? A. Yes. 


Q. You said that Medina made them before Elyr- 
ia or after? A. Afterwards I believe this was. 


Q. After Elyria, same units? A. Yes. 


Q. What were those units? A. Aand SA. SAis 
out at the present. I mean, it isn't a current unit. 


Q. How long has it been out? A. Two years and 
possibly three. 
Q. And the A is still being made? A. Yes. 


Q. Did you compare the — any of the operations 
on the A between the two plants? A. I did not. 


Q. And it is the identical unit? A. Yes. But 
that goes back some period of three or four years. 
We haven't done that lately. 


Q. Where have they been done lately? A. Par- 
287 don? 


Q. They are still being manufactured, are they 
not? A. Yes. We make them altogether at the 
present time, at Elyria. 


HEARING OFFICER: Just at the Medina plant? 
THE WITNESS: Pardon? 
HEARING OFFICER: Just at the Medina plant? 


THE WITNESS: The A series we make alto- 
gether, although in some cases I guess they have sent 
them to Medina. But that goes back some period of 
time. 


By Mr. Schwarzwald: 
Q. You mean they are still made at the Elyria 
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plant, is that what you are saying? A. Yes. 

HEARING OFFICER: And they were made at the 
Medina plant? 

THE WITNESS: We originated the units — and 
then — 

HEARING OFFICER: Finish. 


THE WITNESS: — because primarily because 
we couldn't keep up with the volume I believe it was 
sent there temporarily and then brought back again. 


HEARING OFFICER: When was that? 


THE WITNESS: As I said some period three or 
four years ago. 


HEARING OFFICER: Did the time standards 
change in the past three or four years? 


288 THE WITNESS: They haven't. 


HEARING OFFICER: Your testimony is that the 
time standards for the A series in the past three or 
four years have not changed at the Elyria plant, is 
that correct? 


THE WITNESS: Yes. 


HEARING OFFICER: Has it changed at the 
Medina plant ? 


THE WITNESS: That I could not say. 
HEARING OFFICER: Mr. Schwarzwald? 


MR. SCHWARZWALD: Would you mark this as 
Petitioner's Exhibit 7. 


(The document above-referred to, 
marked Petitioner's Exhibit No. 7, 
for identification.) 


MR. STITH: May I see it please? 


MR. SCHWARZWALD: Oh, Iam sorry. Excuse 
me. 


HEARING OFFICER: Mr. Minnich, you said that 
the A series was originally started at Elyria — 
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THE WITNESS: Yes. 


HEARING OFFICER: — then because it was too 
much productionwise that you could not handle it, is 
that correct? 


THE WITNESS: Yes. 


HEARING OFFICER: And you shipped what, all 
of the work or some of the work to Medina? 


THE WITNESS: Casings primarily. Iam cer- 
tain that is all. 


289 HEARING OFFICER: At that time was there 
some work being done at Medina and some work be- 
ing done at Elyria? 


THE WITNESS: Both plants were in full produc- 
tion. But Elyria-couldn't accommodate the volume I 
suppose and that is why they made the few casings 
for Elyria. 


HEARING OFFICER: Were they both working on 
the same furnace ? 


THE WITNESS: As I say, this casing is only a 
portion of the unit. They would carton this portion 
and send it over. 


HEARING OFFICER: But they were still making 
the complete furnace down there, weren't they, at 
Medina ? 


THE WITNESS: No. This is only a portion. 
This is the outside portion of your furnace that Iam 
referring to. It goes out separately. This was a 
knocked down unit. It was not an assembled unit. 


R HEARING OFFICER: All the work back in 
Elyria now? 


THE WITNESS: Yes. 
HEARING OFFICER: Mr. Schwarzwald? 
By Mr. Schwarzwald: 


Q. You said that you supposed that it was sent 
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down there because there was too much production? 
A. That would be my opinion, yes. 


Q. Were you in any discussions at the time that 
the work was sent to Medina? A. Not that I can re- 
call, no, Because that would be managements, pre- 

290 rogative to send it down there to be made if they 
so desired. 


Q. You were not consulted about it in any way? 
A. Not that I can recall, no. 


Q. You personally had no knowledge as to the 
reason for the decision? A. No. 


Q. Showing you what has been marked as Peti- 
tioner's Exhibit Number 7, do you recognize this at 
all? A. Ido not. 


Q. Is it a type of part that might be made in 
either the Elyria or Medina plant? A. Very possi- 
bly, yes. 


Q. Have you ever seen anything like this called 
a brace or reflector brace? A. No. It isn't familiar 
with my Elyria operation. 


Q. Now, looking at this piece, it has a long side 
and a short side for identification in the record, now, 
they are at right angles to each other, the operation 
making this right angle a breaking operation? 

A. Definitely, yes. 


Q. And the placing of this hole on the short side, 
that is what type of operation? A. Piercing or 
punching. 

Q. Yes. These furnace casings that you said 
were similar but not identical. Just for the sake of 

291 the record, what are the size ranges that we are 
talking about, are we talking about pieces of metal 2 
feet by 3 feet to 4 feet by 6 feet? I am just picking 
out numbers. What range are we in? A. From small 
pieces possibly 1-1/2 inches and any size up to a 
piece 5 to 6 feet by possibly 2-1/2 to 3 feet wide 
primarily. 
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Q. We have that entire range? A. Yes. 
Q. At both plants? A. Yes. 
MR, SCHWARZWALD: No further questions. 


MR. STITH: I have only one question not of the 
witness but of Mr. Schwarzwald. I would like to know 
as a matter of interest how they acquired a piece of 
property that belongs to the company? Also to in- 
quire whether it is to be returned? 

MR. SCHWARZWALD: I don't know that there is 
any need to go into that matter at the moment. Some- 
thing that has been marked for identification and 
hasn't been offered in evidence at this point. 

HEARING OFFICER: You mentioned some line 


work, Mr. Minnich, where furnaces are assembled as 
they go down a production line, is that correct? 


THE WITNESS: Yes. 


HEARING OFFICER: Did you make any time 


studies of the lines involved? 


292 THE WITNESS: They are different so therefore 
there wasn't anything that was identical. Therefore, 
we didn't use it. The locations and various items 
enter into this. There wasn't anything that we could 
compare identically. 

HEARING OFFICER: When you were manufac- 
turing this A series furnace at Elyria, did you make 


a time study of the line there, the assembly line 
there? 


THE WITNESS: This is a knocked down unit and 
sent out in cartons. It is not assembled. 
* *! * * * 
293 EDWARD NAVRATIL 
was called as a witness by and on behalf of the EM- 


PLOYER and, having first been duly sworn, was 
examined and testified as follows: 


HEARING OFFICER: State your name and ad- 
dress for the record please? 
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THE WITNESS: Edward Navratil; Medina, Ohio. 


HEARING OFFICER: You are the time study engi- 
neer for The Henry Furnace Company, is that correct? 


THE WITNESS: Yes. 

HEARING OFFICER: Are you in fact an engineer? 
THE WITNESS: Pardon? 

HEARING OFFICER: Are you in fact an engineer? 
THE WITNESS: Yes, I am. 


HEARING OFFICER: Holding an engineering 
degree? 


THE WITNESS: No, not a degree. 


HEARING OFFICER: Will you give us a short 
resume on your qualifications or your training as far 
294 as time study work goes? 


THE WITNESS: I trained at Fenn College in 


Cleveland two years of night school. 


HEARING OFFICER: What primarily were those 
studies? 


THE WITNESS: Industrial Engineering. 
HEARING OFFICER: Industrial Engineering ? 
THE WITNESS: Yes. 


HEARING OFFICER: If you could, would you 
speak up a little louder please? 


THE WITNESS: Yes. 


HEARING OFFICER: You conducted the time 
study research at The Henry Furnace Company for 
Company Exhibit Number 7 I believe, is that correct? 


THE WITNESS: That is correct, yes. 


HEARING OFFICER: Are there any allowances 
for fatigue and/or personal reasons. 


THE WITNESS: What do you mean by reasons? 
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HEARING OFFICER: In the computations for 
the Elyria plant there is a 12 per cent allowance as I 
understm d it, is there a similar 12 per cent allow- 
ance at the Medina, in the Medina figures? 


THE WITNESS: No. There is 14, sir. 


HEARING OFFICER: Is that 14 per cent in- 
cluded in that time that is on the Exhibit ? 


295 THE WITNESS: Yes, sir. 


HEARING OFFICER: The actual time to per- 
form the weld assembly operations on the 3, 4, 5, and 
6-tube unit would be reduced by 12 per cent at Elyria 
and 14 per cent at Medina, is that correct? 


THE WITNESS: To get the actual time? 
HEARING OFFICER: Yes. 
THE WITNESS: Without the allowances? 
HEARING OFFICER: Yes. 
THE WITNESS: To get your allowed time, yes. 
DIRECT EXAMINATION 
By Mr. Stith: 


Q. Ed, you said 14 per cent, does that apply to 
the entire plant? A. No, sir. That is just the weld- 
ing department. 


Q. Just the welding department? A. Yes, sir. 


Q. What is the fatigue allowance for the bal- 
ance of the plant? A. 12 per cent. 


Q. Are you familiar with all the figures that are 
set forth on that Exhibit? A. Yes, sir, Iam. 


Q. Did you assist in the preparation of that Ex- 
hibit? A. Yes, I did. 


296 Q. Did you do any research on it? Let me re- 
phrase that. Did you work with Mr. Minnich on it? 
A. Yes, I did. 


Q. What were you seeking as a result for that 
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study? A. We were trying to seek identical opera- 
tions. 


Q. Not similar? Are there any jobs that are 
similar but not identical? A. Could be similar but 
not identical, right. 


Q. Were these the only ones that you found that 
were identical? A. Yes, sir. 


Q. Consulting the Exhibit, Mr. Navratil, you will 
find that the allowance for the 3-tube, 4-tube, 5-tube 
and 6-tube at Elyria is higher than the allowance at 
Medina in minute values, is that correct? A. That 
is correct. 


Q. Now, if this is identical work as had been 
testified by Mr. Minnich, can you say that it is iden- 
tical work, how do you account for the fact that the 
minute values for identical work at Medina are dif- 
ferent than at Elyria? A. It is strictly my judg- 
ment on that. 


Q. Your judgment? A. Yes, sir. 


Q. Do you do all the time study work at Medina? 
A. Yes, sir. 


297 Q. What would be your estimate as to the num- 
ber of jobs let's say of which we have rates at 
Medina? A. It would be in the hundreds. 


Q. Hundreds? A. Yes, sir, hundreds. 


Q. Once a job is studied and rated, does that 
rate remain in effect? 


MR. SCHWARZWALD: Objection. I understood 
the purpose of this testimony was with regard to this 
Exhibit. I believe the statement was made that the 
company had rested other than dealing with this Ex- 
hibit. This seems to be much broader and an attempt 
to shore up part of the case long since closed. 


MR. STITH: It is the method used by the com- 
pany in determining time study standards. I believe 
this is relevant and material. 
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HEARING OFFICER: I will permit the witness 
to answer. 


THE WITNESS: Can you repeat it? 
By Mr. Stith: 
Q. The question was: Once a rate is established 
through time studies, does that rate remain in effect? 
A. It does until methods or changes of any type takes 


place. Then the job is restudied and other changes 
eliminated — or the change is eliminated. 


Q. Are you familiar with the types of products 
manufactured at the Luxaire Plant in Elyria? A. No, 
_ 298 Iam not. 


Q. What method was used by you and Mr. Min- 
nich to reach the information contained on that Ex- 
hibit? A. This was reached by time studies of these 
jobs as specified here, actual time studies of the job. 


Q. Do you know of any other jobs on which the 
operations would be identical? A. No, I do not. 


MR. STITH: That is all. 
HEARING OFFICER: Mr. Schwarzwald? 
MR. SCHWARZWALD: Yes. 
CROSS-EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Navratil, how did the time in the welding 
time at Medina get to be 14 per cent instead of 12? 
A. That was established by other engineers before. 


Q. You don't know about that? A. I continued 
on with it. 


4 
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Q. Do you know if a union grievance had any- 
thing to do with it? A. Well, it was set up by my 
judgment what the fatigue should be on each job and 
personal allowance. 


Q. Didn't you just testify that the 14 per cent 
was set up before you arrived? A. That was. Yes, 
299 sir. 
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Q. That is what my question was directed to. I 
guess it wasn't clear. Now, when did you begin 
working as time study engineer — A. When? 


Q. —at The Henry Furnace? A. 1945. 


Q. You worked for the company before that? 
A. Yes, sir. 


Q. As what? A. Production worker. 


Q. And what was your education prior to Fenn 
College courses that you mentioned? A. High school 
graduate. 


Q. You said that this Fenn College was two 
years of night classes, is that right? A. Yes, sir. 


Q. How many quarters or semesters does that 
amount to? A. It amounted to two years. Fall and 
Spring. 

Q. Two years, two full college years? A. No. 
That is the Night School Division. 


Q. Yes. Did they tell you how much that equals 
to a day school program? A. I do not know. 


300 Q. Now, United Steel workers and its Local does 
represent the employees at the Medina Plant, is that 
right? A. Yes, sir. 


Q. And the Union has access to the company's 
list of rates for jobs upon which men are actually 
paid, is that right? A. Yes, sir. 


Q. Now, these rates appear in Company Exhibit 
7, is any one actually paid based upon these rates in 
the Medina, any one paid for performing this amount 
of work, this amount of minutes? A. These are 
parts of the total operation, yes. They are part of 
the total operation. 


Q. Payment is based on the total operation, is it 
not? A. This is part of the whole operation. 


Q. My question is, that payment is based upon 
the total operation, is it not? A. Yes, sir. 
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Q. Thank you. You were in the room this morn- 
ing when Mr. Minnich testified? A. Yes, sir. 


Q. Are you familiar with the operations at the 
Elyria plant? A. No, sir. 


301 MR. STITH: I object. He already answered. It 
is repetitious. 


HEARING OFFICER: It is cross-examination. 
Overruled. 


By Mr. Schwarzwald: 


Q. So we may have it clear, how many rates on 
which people are paid, minute rates for which people 
are paid if they perform a certain operation do you 
have throughout the Medina plant? A. Hundreds. 


Q. Is it thousands? A. I said hundreds. 
Q. You mean it is under 1000? 
MR. STITH: Off the record if I may? 
MR, SCHWARZWALD: I will object to this. 
HEARING OFFICER: Let the witness answer. 
THE WITNESS: I said hundreds, sir. 

By Mr. Schwarzwald: 


Q. Does that mean that it is less than 1000? 
A. Could be more. 


Q. You don't know? A. No. 


Q. Do you have any idea? A. No, sir. 


Q. And yet — are there any other time study 
engineers at this plant? A. No, sir. 


302 Q. You are the only one? A. Yes, sir. 


Q. You have no idea how many rates you have in 
the plant, is that what you are saying, no estimate, no 
guess? A. (No response) 


Q. Just answer the question. You don't have to 
look anywhere, Mr. Navratil. 
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MR. STITH: The witness has said hundreds. 
THE WITNESS: I don't know. 


MR. SCHWARZWALD: I ask that the Hearing 
Officer ask counsel if he has a proper objection to 
make it and not to interrupt the testimony of the 
witness. 


MR. STITH: Well, I object. 

HEARING OFFICER: Is there an objection? 
MR. STITH: Yes. 

HEARING OFFICER: What is your objection? 


MR. STITH: The witness already stated several 
hundred. 


HEARING OFFICER: This is cross-examina- 
tion. I will permit counsel to proceed. 


By Mr. Schwarzwald: 


Q. Do you have any estimate as to how many 
rates there are on which people are actually paid in 
the plant? A. No, sir, I don’t have. 


Q. When was this Exhibit prepared, when did 
you get these figures together? A. The date? 


303 Q. Yes. A. I can't give you that date. 


Q. Can you give me any approximate date? 
A. Maybe in the last three or four weeks. 


Q. Last three or four weeks? A. I don't 
remember that. 


Q. Did you talk to Mr. Minnich in person or was 
it by telephone? A. In person. 


Q. And that your conversations with him were 
within the last few weeks, is that right? A. Yes, sir 


Q. Just so we have it clear, we are talking a 
month, probably in that area? A. Yes, sir. 


Q. Had you made any studies similar to that 
that went into this Exhibit before that time, had you 


made any similar comparisons with Mr. Minnich be- 
fore this Exhibit was prepared? A. No, sir. 


Q. Do you know if any one else at your plant 
made any comparisons with time values and time 
rates at the Elyria plant? A. No, sir. 


304 Q. Do you remember when the welding depart- 
ment was established at your plant? A. Probably 
1954 I think. A year either way. 


Q. And you say you were time study engineer 
since 1945? A. Yes, sir. 


Q. Is it still your testimony that you didn't have 
anything to do with setting up the 14 per cent fatigue 
allowance in the welding department? A. Well, I 
was with another man at that time, an Industrial 
Engineer. 


Q. You mean there were two engineers at that 
time? A. Oh, yes. 


Q. How long has the other engineer been there, 
what years? A. I couldn't answer that. 


Q. When did he leave, do you know? A. I still 
couldn't answer the year that he left. 


Q. He was there when you started in 1945? 
A. Yes, sir. 


Q. And left sometime after when, do you have 
any idea? A. No, sir, I don't. 


Q. So before he left you did not do all the time 
study work, is that correct? A. Yes, sir. 


Q. Now, sir, when you say that a job is identical, 
let's talk about a machine operator's job, what 
standards are you applying, what has to be identical 

305 in a machine operator's job to be precisely the 
same operation? A. Everything. All equipment, all 
parts, speeds, feeds and everything. All conditions 
have to be the same. 


Q. You say you heard Mr. Minnich's testimony 
this morning? A. Yes, sir. 
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Q. Was that testimony substantially accurate as 
to the comparisons that the two of you made? A. I 
couldn't answer that. Repeat your question? 


Q. I say, was Mr. Minnich's testimony this 
morning accurate as to the comparisons which the 
two of you made to derive — A. These figures, sir? 


Q. No. Total comparison you made to derive 
Company Exhibit 7? a. On these figures, yes, sir. 


Q. My questicn was, was all the comparisons 
you made before you prepared that Exhibit with only 
four jobs, was he substantially accurate as to those 
comparisons? A. Yes, sir. 


Q. And you both agreed on the reasoning as to 
why these were the only four jobs? A. Yes, sir. 


Q. Your plant makes gas furnaces, does it not? 
A. Yes, sir. 


306 Q. It makes burners? A. Yes, sir. 
Q. Casings? A. Yes. 
Q. Blowers? A. Yes. 
Q. You install controls? A. Yes. 


Q. Are your burners made as we learned here 
previously in units of 25,000 BTU, do you make one 
burner that is 25,000 and you put in two and two 
burners in a furnace is 50,000 and so on? A. Yes, 
sir. 


* * * * * 


MR. STITH: I would like to move, Mr. Tuk, that 
Exhibit 7 be admitted. 


MR, SCHWARZWALD: Object. 


HEARING OFFICER: Overruled. The Exhibit 
will be received into evidence. 


* * * * * 


307 WILLIAM TAGGART 


* * * * * 
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DIRECT EXAMINATION 
By Mr. Schwarzwald: 


Q. State your name for the record, Mr. Tag- 
gart? A. William Taggart. 


Q. Your position? A. Iam a representative for 
the United Steelworkers. 


Q. How long have you held that position? 
A. Nine years. 


308 Q. And what sort of work have you done just 
generally and briefly as representative? A. Well, 
just about all the duties in that line of work. I serv- 
ice Local Unions. I have been organizing and doing 
whatever is required. 


Q. In servicing Local Unions approximately how 
many different plants, different units have you serv- 
iced? A. Well, that is pretty hard to state accurate- 
ly because I might service eight or nine for a year or 


two and then there might be a change. I might be 
assigned other plants. I would say I've probably 
serviced twenty or twenty-five different Local Unions 
over nine years one time or the other. 


Q. Now, organization work brought you in con- 
tact with different plants? A. Yes. 


Q. Other than those you have serviced? A. Yes. 


Q. Can you estimate just roughly the number of 
plants? A. You mean plants I have — 


Q. Involved in organizing? A. Organizing? 


Q. Yes. A. It is pretty hard to estimate. I 
would say probably twenty-five or fifty plants in the 
last two and a half or three years. 


309 Q. Now, in working with forty-five to fifty-five 
plants you heard the use of the term base rates? 
A. Yes. 


Q. Would you tell us what base rate is meant in 
situations where you have heard it, and I am exclud- 
ing for the moment the company's use of the term in 
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this particular plant in this particular proceeding? 
A. Base rates normally meant the guaranteed rate 
for the incentive worker. 


Q. Have you heard prior to this company's 
position that a base rate included shift premium? 
A. I- 


MR. STITH: I object. I believe Mr. Schwarz- 
wald is leading the witness. 


HEARING OFFICER: Rephrase your question. 
By Mr. Schwarzwald: 


Q. In your experience, Mr. Taggart, what has 
been the relationship between base rate as you ex- 
plained it and shift premiums? A. Shift premium is 
usually an additional compensation for working the 
second or third shift. 


Q. Is it part of the base rate? A. Well, I 
would say no. 


Q. Now, to make it clear I want your experience 
in relation to these plants, have you ever come 
across a different situation than the one you have 

310 described other than this company? A. None 
that I have had any services with, no. 


HEARING OFFICER: Your testimony, Mr. Tag- 
gart, that this is the first time you have encountered 
the situation where the shift differential was added to 
an hourly rate to make up a base rate? 


THE WITNESS: This is the first time, yes. 
By Mr. Schwarzwald: 


Q. Showing you now Company Exhibit 2 and di- 
recting your attention to the last paragraph on the 
first page of that Exhibit — A. Yes. 


Q. — when you used — you wrote this letter? 
A. Yes. 


Q. All right. You used the term base rate in 
that paragraph? A. Right. 
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Q. What meaning did you intend, what meaning 
did you attach to the term as used there? A. Iam 
referring to the incentive workers. 


Q. Would you explain that a little more for us 
so that it is clear? A. Well, base rates and stand- 
ards, as my statement there, base rates and stand- 
ards has to do with the incentive workers. If a man 

311 was on an hourly rate he wouldn't be involved in 
standards or in base rates in my way of thinking. 


Q. What was the meaning of this term shift dif- 
ferentials to the term base rates as you used it 
here, or shift premiums? A. I was referring to the 
base rates of incentive workers. I was not referring 
to any shift differentials or anything else. 


Q. You were speaking solely of incentive work- 
ers? A. Yes. 


Q. In your experience in these plants, have you 
ever heard of a non-incentive worker who receives 
a base rate? A. No. I have always and my experi- 
ence has been that they are hourly rated. 


Q. In this paragraph you went on to write "and 
the standards are generally better because you see, 
we have a voice in setting them."" Now, what were 
you referring to there, what did you mean by that? 
A. Well, all through our organizing campaign in this 
case we talked a good deal about grievance proce- 
dures and contracts in writing. I was referring to 
the fact that when a job, a standard or a time came 
up that we have a right in the Medina plant to grieve 
over any rate that we didn't feel was correct. This 
is what I was referring to. Because we have a right, 
we have a voice in it, we have a right to grieve over 

312 it. 


Q. Now, can you tell us how you came to write 
this letter, the background leading up to it? A. Yes. 
During the campaign there was a lot of literature put 
out by both sides. There was one particular letter 
which was put out by the company on the 13th I 
think — 
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Q. 13th of what, do you recall? A. Of May, I 
believe. 


Q. Just a moment. Hold it there and we will see 
if you can identify that. I now show you Petitioner's 
Exhibit 5, is this the letter? A. Yes. 


Q. Go ahead. A. Of course, I didn't know any- 
thing about the letter right away. It was sometime 
until, sometime after the letter came out that the fel- 
lows brought it to my attention. After I read the let- 
ter it seemed to me that it tended to give the people 
in the Elyria plant the opinion that they were so much 
better off than our plant in Medina. I felt that I 
would have to come up with some answer for them. 


Q. When did you find out about the letter, do you 
remember? A. When did I find out about the letter? 


Q. Yes. The May 13th letter, Petitioner's Ex- 
hibit 5? A. Well, I can't be — I assume it was on 
the 27th of May which was the time that I was down 


313 to meet with some of the people here. 


Q. You said that you thought that you had to an- 
swer it. Now, what did you do about it? A. Well, of 
course, when I read the letter I couldn't understand 
how these statements could be true. I, of course, had 
to then question some of the people on these things. 
I asked the fellows in Elyria, "What their base rates 
were?" Iwas told, "That they really had two base 
rates. $1.52-1/2 and $1.57-1/2. That everybody 
else other than those rates would be on an hourly 
rate." I then took the letter over to Medina and 
showed it to Mike Klimko. He read it and he said, 
"He couldn't understand it." 


HEARING OFFICER: Who is Mike Klimko? 


THE WITNESS: He is the President of the Local 
at The Henry Furnace. He said, "About the only 
thing I could tell you, Bill," he said, "I don't under- 
stand how they come by all of these statements. Our 
base rates are $1.53 and $1.58. They are higher 
than Elyria and generally our standards are a little 
better." So I used this in my statement. 
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By Mr. Schwarzwald: 


Q. And that was the knowledge you had at the 
time you wrote the letter? A. At the time I wrote 
314 the letter the only knowledge I had was informa- 
tion given to me either by Elyria employees or Mike 

Klimko at Medina. 


HEARING OFFICER: Is May 27th the first time 
you went to Medina after the May 13th letter? 


THE WITNESS: I think May 27th is when I got a 
copy of the May 13th letter. After that meeting I 
went over and stopped at Medina. 


By Mr. Schwarzwald: 


Q. Mr. Tuck's question if you were in Medina in 
between, were you in Elyria in between? A. No. I 
was in Elyria on the 13th and I was here on the 27th 
for a meeting with a group of the people. 


Q. You were not in between, is that what you are 
saying? A. I don't believe that I was. I had several 
campaigns going at the same time. 


Q. Now, did you make any further investigation 
of this problem before the election? A. I didn't 
realize there was any problem until after the elec- 
tion. 


Q. I take it when the objections were filed? 

A. Yes. When the objections were filed I arranged a 
meeting with some of the people here in Elyria on 
the 14th of June. I came down and I asked them 
again, I said, "This information you gave me of 

315 $1.52-1/2 and $1.57-1/2, is that correct?" 
I was told, ''Yes, it is correct. There is a book that 
just came out. If you want to see the book, why’, we 
will get it for you.” 


Q. And were you then given a copy of this? 
A. I was given a copy of this. 


Q. The book that you are referring to is Com- 
pany Exhibit 4 which I am now showing you? A. Yes, 
that is it. 
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Q. What further investigation did you make? 
A. Ialso, after that meeting, the same night, I went 
over to Medina and contacted Klimko again. I asked 
him, "If he was sure that his rates that he told me, 
$1.53 and $1.58 were true." He said, ''Yes, that was 
true." 


Q. Did you obtain anything from him? A. He 
gave me a copy of their contract. 
Q. Is that Company Exhibit 3? A. Yes. 
* * * * * 


CROSS-EXAMINATION 
By Mr. Stith: 


Q. Mr. Taggart, I have a few questions that I 
would like to ask about your alleged misunder- 
standing with respect to base rates. You say that you 
servicedanumber of Locals throughout your years as 

317 a representative of the International, is that 
right? A. That is right. 


Q. But you never did any work for The Henry 
Furnace Company at Medina? A. None whatsoever. 


Q. None whatesoever. You stated also that you 
did not receive a copy of the Henry Furnace contract 
until June the 14th, is that correct? A. That is when 
I asked for it, yes. 


Q. I would like to hand you what has been 
marked earlier as Company Exhibit 3 and what has 
been marked as Company Exhibit 4, one is the copy 
of the contract at The.Henry Furnace Company, is 
that right. A. Yes. 


MR. SCHWARZWALD: I suggest that we ought to 
use the official Exhibits. 


MR, STITH: There is no difference. 
By Mr. Stith: 


Q. Now, directing your attention to Company 
Exhibit 3, at page 39, you will note that the heading is 
Appendix A, Schedule of Classifications and Rates, is 


132 


that correct? A. Yes. 


Q. Now, what would be your understanding of a 
Schedule or an Appendix attached to a collective bar- 
gaining agreement that used those terms with respect 

318 to non-incentive classifications where it says 
rates? A. Those would be the hourly rates. 


Q. Well, the word hourly does not appear, does 
it, Mr. Taggart? A. Not on this page, no. 


Q. The words guaranteed hourly rate does not 
appear, does it? A. Not on that page, no. 


Q. Now, directing your attention to Company 
Exhibit 4, for the moment at page number 19, the 
non-incentive rates are described with the heading 
which reads, Non-Incentive Base Rate Schedule, is 
that correct? A. That is correct. 


Q. Would it be your judgment as an expert in 
these matters since you have been so qualified that 
the Appendix A, Schedule of Classifications and 
Rates, Non-Incentive Classifications set forth on 
Page 39 of Company Exhibit 3 and the non-incentive 
base rates schedule set forth on page 19 of Company 
Exhibit 4 would refer to the same types of jobs in 
terms of wage payments? A. Well, I can't be sure 
of that, 


Q. You have testified that you did not have a 
copy of the Company's Handbook until June 14th? 
A. That is right. 


319 Q. And you did not have a copy of the Company's 
Contract with your Union at Medina until the same 
date? A. Right. 


Q. Yet you wrote a letter in which you made the 
statement that base rates and rates are generally 
higher at Medina than Elyria? A. Right. 


Q. How do you account for that — A. Based 
upon — 

Q. Just a moment. — How do you account for 
that, Mr. Taggart, when a comparison of the non- 
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incentive classifications set forth on page 39, Com- 
pany Exhibit 3, and the non-incentive classifications 
set forth on page 19 reveal that the same rates are 
higher at Elyria than in Medina? A. I was not 
referring to hourly rates in my letter. I was refer- 
ring to incentive rates. 


Q. You were aware of the fact, however, that 
there were non-incentive jobs at both plants, were 
you? A. I wasaware that there was some hourly 
rated jobs at both plants, yes. This is — 


Q. Are you asking the Board to assume that 
your term base rates as used in your letter was uni- 
formly understood to mean being applicable to incen- 
tive only? A. I am not asking the Board for any- 
thing. Iam simply stating what my reason for the 

320 letter was and why I wrote it. 


Q. You used the term base rates, and as you 
say, it applied only to incentive. How were the people 
at Elyria to evaluate that statement? 


MR. SCHWARZWALD: Objection. 
THE WITNESS: I think — 


MR. STITH: I think it is proper. The cases, 
Mr. Tuk, clearly point out if we have a basis for an 
objection in these matters it is because the em- 
ployees' freedom of choice was coerced at a time 
when they could not evaluate the accuracy of the 
statements made by the Union. There are a number 
of decisions on this point. I have asked the witness 
how he could expect the employees to evaluate the 
term base rate when he admits he thought it applied 
only to incentive? 


HEARING OFFICER: I will permit the witness 
to answer. 


THE WITNESS: I can answer it? 
HEARING OFFICER: Answer it if you can. 


THE WITNESS: Because I referred to base 
rates and standards. In my understanding people who 
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aren't on incentive don't work any standards. So 
they would naturally know that I was referring to in- 
centive workers. 


By Mr. Stith: 


Q. But there are employees other than those on 
incentive, is this correct? A. Yes. I know this. 


321 Q. There was testimony by the company there 
are 57 employees on non-incentive, were you aware 
of that, at Elyria? A. I wasn't aware that it was 
that many, no. My best knowledge was around 10 or 
12 per cent of them. 


Q. Now, turning for a moment to Company Ex- 
hibit 2 which is the letter in question. Mr. Taggart, 
you have already testified that letter bears your 
Signature? A. Yes. 

* * * * * 
324 Q. To whom was the letter sent? 

MR. SCHWARZWALD: I will repeat my objec- 
tion, 

MR. STITH: He has ruled on it. He said that 
you may answer. 

MR. SCHWARZWALD: I think if we are going to 
have a ruling let's have a ruling from the Hearing 
Officer. 

HEARING OFFICER: You have already testified 
have you not, Mr. Taggart, that this is your signa- 
ture that appears on the bottom of that letter? 


THE WITNESS: Yes. 


HEARING OFFICER: I will overrule the objec - 
tion. 


By Mr. Stith: 


Q. To whom was the letter sent? A. It was 
325 sent to all the employees at the Olsen Company 
whom I had, the ones that I had the correct names 
and addresses for. 
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Q. Do you recall what date the letter was sent? 


MR, SCHWARZWALD: Objection. Now, we are 
clearly getting beyond the scope. The purposes of 
this I think are quite obvious. Once again the com- 
pany is trying to shore up its case when it has al- 
ready rested. It is wholly improper. The company 
had its opportunity. I objected at the last sessions in 
this hearing. It knew what the Petitioner's position 
was in regard to this issue. This is no time to make 
more evidence and try to get more facts into this 
record. The day has passed. 


MR. STITH: The purpose of this — as I under- 
stood it when I got a letter from the NLRB that the 
Hearing Officer was to investigate to find the facts. 
If that is the true objective of this hearing then it is 
pertinent to the hearing and relevant. Mr. Tuk, you 
as the Hearing Officer should have the facts. Just as 
the company complied with a request made to submit 
additional information when asked for. If it is the 
desire of the Union to try to deny that this letter was 
sent on such and such a date it would be clearly 
apparent it seems to me what the Union was attempt- 
ing to hide. I merely asked the question: What was 
the date on which it was sent? He has testified that 
it is a letter over his signature; he has said he has 

326 sent it to people who he had addresses. Now, 
this is certainly relevant to that, to find out when it 
was sent. This is one of the issues in the case. 


MR. SCHWARZWALD: May I be heard for a 
moment? 


HEARING OFFICER: Yes. 


MR. SCHWARZWALD: The Union has nothing to 
hide in this case. But the rules of evidence that exist 
are very valid and are for very sound reasons. I'm 
sure the eminent employer's counsel is well aware 
that those rules of evidence ought to be respected 
here as well as in any other judicial type of proceed- 
ing. 

HEARING OFFICER: Mr. Stith, inasmuch as it 
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appears that you are exceeding the scope of the di- 
rect examination with these questions I will sustain 
Mr. Schwarzwald's objection. However, I will per- 
mit you to examine this witness if you choose to 
make him your own witness. 


MR. STITH: All right. When I get through with 
my other questions I will come back to this. I want 
to explore one bit further on this affidavit. 


MR. SCHWARZWALD: Just so the record will 
show no acquiescence I will object to that procedure 
too. I will enter that objection. 


HEARING OFFICER: Which one is that, Mr. 
Schwarzwald? 


MR. SCHWARZWALD: I would object to the 
company being allowed to take Mr. Taggart as his 
own witness and therefore add to its own case after it 

327 has rested. Which I think is what is being done 
in effect. I don't want no misunderstanding as to that 
position. 


HEARING OFFICER: Overruled. 
By Mr. Stith: 


Q. Now, Mr. Taggart, were you contacted by any 
Board Representative after the election? 


MR. SCHWARZWALD: Objection. 


HEARING OFFICER: What is the basis for your 
objection, Mr. Schwarzwald? 


MR. SCHWARZWALD: I don't see any material- 
ity or relevancy of that question at this time. I don't 
see that it has any relation to the scope of the direct 
either. 


MR, STITH: I think the witness will establish 
the fact that he was contacted. This will be, if I want 
to call him as my own witness, this will have a bear- 
ing on my examination at that time when I will not be 
limited by what was given on the direct. 


MR. SCHWARZWALD: If the employer is now 
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making this witness his own that ought to be clear on 
the record. I repeat my objection as to that proce- 
dure. I didn't think we were at that point. 


MR. STITH: No, we are not at this point. In 
order to expedite things if he wishes to let it stand 
on his last objection to your ruling I will proceed on 
this other set of questions. 


328 HEARING OFFICER: All right. 
By Mr. Stith: 


Q. Now, Mr. Taggart, you say you did not con- 
tact, who did you contact at The Henry Furnace plant 
to ascertain information about rates of pay? A. Mike 
Klimko. 


Q. Mike Klimko. Did you talk to any one else 
there? A. I don't believe that I did. 


Q. And you said you talked with some people at 
the Luxaire plant about rates of pay? A. Yes. 


Q. What time, what date was this? A. That is 
pretty hard for me to give you an exact date. I don't 
know. 


Q. Who were the people you talked to at Elyria? 
A. Well, several fellows — Harold Smith for one. 


Q. Harold Smith for one. Were there any others? 
A. Yes. Martin Ebble. 


Q. Martin Ebble. A. Probably several others. 


Q. Several others. But you don't know their 
names? A. Oh, yes, I know their names. 


MR. SCHWARZWALD: For clarification, are we 
talking about rates now? 


329 MR. STITH: We are talking about questions that 
he submitted to employees at the Luxaire, Incorpo- 
rated in Elyria. 


MR. SCHWARZWALD: Any question — 


MR. STITH: Concerning rates. I thought that 
was my original question. 
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MR. SCHWARZWALD: That is what I wanted to 
make clear. Thank you. 


THE WITNESS: I think there was several fel- 
lows there when I questioned about the rates. This is 
when I was told, "Incentive rates are $1.52-1/2 for 
semi-skilled — for non-skilled and $1.57-1/2 for 
semi-skilled.” 


By Mr. Stith: 


Q. Were you given to understand that was all the 
incentive rates there were at the Elyria plant? 
A. Yes. 


Q. Did you make any further investigation — 
A. I was told, "Everybody else would be hourly 
rated." 


Q. Did you make any further investigation to as- 
certain whether there were any other rates? A. I 
don't know what other way I could ascertain any 


other rates except from the people that I had contact 
with. 


Q. Directing your attention for the moment to 
Company Exhibit 4, on page 20, would you look at 
that please? A. Yes. 


Q. Were you aware for example that there are 
Truckers and Welders at the Elyria plant who are on 
330 incentive ? 


MR. SCHWARZWALD: I didn't get that question. 
May it be repeated please? 


By Mr. Stith: 


Q. Were you aware that there were truckers and 
Welders at the Elyria plant on incentive? 
A. Welders? 


Q. Truckers and Welders? 


MR. SCHWARZWALD: Iam sorry. What time 
is being referred to? 


MR. STITH: Prior to his writing the letter. 
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THE WITNESS: Well, I was aware that you had 
these classifications, yes. I wouldn't be sure which 
was incentive and which wasn't. 


By Mr. Stith: 


Q. But you have testified that the connotation of 
your words base rates and standards related to in- 
centive operations and not non-incentive, is that cor- 
rect? A. Yes. 


Q. And you say that they are higher, did you 
know that the incentive rates for Truckers and Weld- 
ers are higher in Elyria than at Medina at the time 
you wrote this letter? A. No, I did not know that. 


Q. You did not know that? A. No. 


331 Q. Did you make any effort to check these 
things? A. As I said before I used the information 
that I could gather from the people who I had contact 
with. 


Q. And this was Mr. Smith and Mr. Ebble and 
several others? A. Several others. 


Q. Were you given any official copies of rates 
or production standards that were in use at theElyria 
plant? A. Nobody seemed to have anything like 
that. 


Q. Did you have any personal knowledge about 
these rates from any other source? A. No. Just 
what the men told me. 


Q. Now, turning to The Henry Furnace in Me- 
dina, did you have any personal knowledge concern- 
ing those rates either on incentive or non-incentive? 
A. Only what Iam told by Mike Klimko. 


Q. Did you check with anybody else at The 
Henry Furnace Company? A. No. 


Q. So it is your testimony then that this letter 
to which the company has objected was written by you 
in longhand at a time when you did not check the 
source of your information to any greater degree 
than you have testified, is that right? A. I had no 


other way to check. 


Q. Would you consider this a responsible state- 
ment on the part of the Union on the basis of that in- 
332 vestigation? A. Yes. 


MR. SCHWARZWALD: Objection. 


HEARING OFFICER: The witness has already 
answered. 


MR. STITH: I want that answer stricken based 
upon your ruling — oh, wait a minute. No, no, I got 
confused. 

HEARING OFFICER: I might point out to the 
witness, and this applies to all witnesses, when there 
is an objection by either counsel the witness should 
refrain from answering until I make a ruling on the 
objection. 


By Mr. Stith: 
Q. Mr. Taggart, from your long years of experi- 


ence in this work, have you not found it true that the 
terms used by companies in describing their various 
pay systems may vary? A. I am not sure I — 


Q. From plant to plant? A. Iam not sure that 
I understand what you mean by that. 


Q. Well, I will put it more simply. You say that 
you service a number of plants — A. I have, yes. 


Q. — isn't it true that companies, the terms 
that they use in describing their pay systems may 
differ? A. I suppose it is possible. 


Q. Isn't it true also then that you were assuming 
that the rates that you were referring to in your let- 
ter were base rates applicable to incentive only? 

333 A. Iwas referring to the incentive rates, yes. 


Q. And yet you admit that you didn't know that 
there were at least two incentive classifications that 
were higher? A. I had no way of knowing. The 
rates that I was given was two rates for incentive 
work. $1.52-1/2 and 1.57-1/2, that these applied to 


all incentive workers. 


Q. So then your information was not complete, 
is this correct? A. It was all I had. 


Q. You have testified that you did not receive a 
copy of the Company Handbook until June 14th, is 
that right? A. That is right. 

Q. So you couldn't possibly have known what 
terms were used, could you, at the Elyria plant in 
describing the pay structure? A. All I knew is what 
the men referred to. 


Q. Your answer is not responsive. 
MR. SCHWARZWALD: Objection. It certainly 
is. 
By Mr. Stith: 
Q. You couldn't have known then what the terms 


Luxaire used in describing its pay structure if you 
did not have a copy of this booklet? 


MR. SCHWARZWALD: Objection. He answered 
the question. It was in a perfect responsive manner. 


334 HEARING OFFICER: I will overrule the objec- 
tion and permit the witness to answer the question. 
If he has an explanation he may also give his explana- 
tion. 


THE WITNESS: Will you read back my answer? 
(The Reporter did as directed.) 


THE WITNESS: This is correct. The men re- 
ferred to them as incentive jobs and hourly jobs. 
This is all that I could go by, nothing else to go by. 


* * * * * 


335 By Mr. Stith: 


Q. Returning for the moment to this question of 
shift premium, Mr. Taggart. There has been testi- 
mony here of course about shift premium and shift 
differential and shift bonus, is it your understanding 
that those terms are generally synonymous? A. I 
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am not sure that I understand what you mean. 


Q. Well, you stated on direct testimony that you 
did not know that the shift premium was added to the 
base rate for the Elyria Luxaire plant, is that cor- 
rect? A. All I knew is that the base rates were 
$1.52-1/2 and $1.57-1/2. That is all I knew. 


Q. So you didn't know — A. I knew there was a 
shift differential but what it was I didn't know. 


Q. But you didn't know how it was applied? 
A. No, I didn't know how it was applied. 


Q. Is that correct? A. Yes. 


336 Q. Now, according to your understanding of this 
case and generally, what would be the result of a 
shift premium being added to a base rate before 
computation of incentive and after computation of in- 
centive? Do you understand that? 


MR, SCHWARZWALD: Objection. I'm not sure 
th:t I understand the question. 


HEARING OFFICER: Do you understand the 
question, Mr. Taggart? 
THE WITNESS: I think I do. 


HEARING OFFICER: Objection overruled. An- 
swer it. 


THE WITNESS: Either way it would be added on 
to the base rate. 


By Mr. Stith: 


Q. Would the earnings be higher in the case — 
A. Well — 


Q. — where the premium was added before com- 
putation of incentive. A. Yes. It would result ina 
higher earning I suppose but they are both add-ons. 


Q. Now, both an add-on as the name applies is 
something added on, right? A. Right. 


Q. Now, if it is not included in the incentive 
computation, would this result in a lower earnings on 
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on that same base rate? 


MR. SCHWARZWALD: Objection. I really don't 
understand that. 


337 HEARING OFFICER: I'm just a little hazy on 
that myself, Mr. Stith. Would you ask it again please. 


MR. STITH: All right. 
By Mr. Stith: 


Q. If an add-on is merely added to a base rate 
after the computation of incentive earnings you would 
have an arithmetical result of the number of hours 
times the add-on, is that right, if the shift premium 
for example were $.05 per hour and the man worked 
eight hours, what would his add-on be for the day ? 
A. $.40. 


Q. $.40. And that would have nothing to do with 
the incentive as an add-on, correct? A. In that in- 
stance, no. 


Q. Now, take the same illustration and add the 
$.05 to the base rate and then compute the incentive 
on top of that, you would have a higher earnings re- 
sult, correct? A. Probably. If the man made out. 


MR. STITH: Now, Mr. Hearing Officer, I would 
like to call Mr. Taggart as my witness and examine 
him further concerning his relationship to this case. 


MR. SCHWARZWALD: I will reenter my objec- 
tion and make it more strenuously if that is possible. 
It is highly irregular. This means that the resting of 
the party is meaningless. 


338 HEARING OFFICER: Overruled. 
WILLIAM TAGGART 
Became the EMPLOYER'S WITNESS. 
DIRECT EXAMINATION 
By Mr. Stith: 


Q. Mr. Taggart, were you contacted by any 
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member of the Board following the election? A. No. 
Not until sometime after the election, the objections 
were filed. 


Do you know the man's name from the Board? 
A. I believe it was Levine, I believe. 


Q. Did you give Mr. Levine an affidavit? A. I 
did. 

Q. I hand you what is marked affidavit at the top 
and call your attention to the signature at the end, is 
this the affidavit that you gave Mr. Levine? 


MR. SCHWARZWALD: Objection. 


HEARING OFFICER: What is your objection, 
Mr. Schwarzwald? 


MR. SCHWARZWALD: I still don't see any mate- 
riality or relevancy to this affidavit. 


MR. STITH: I am going to develop that. 


MR. SCHWARZWALD: There has to be a founda- 
tion laid before it is introduced. This is his witness. 


339 MR. STITH: Yes. He is on direct. 


MR. SCHWARZWALD: If he wants to ask him 
something let him ask him something. 


HEARING OFFICER: I will sustain the objec- 
tion. If you have any questions that you want to ask 
the witness of his own recollection — 


MR. STITH: All right. 
By Mr. Stith: 


Q. Do you recall what you said in that affidavit 
with respect to the date on which the letter was sent 
to the employees? 


MR, SCHWARZWALD: Objection. 


HEARING OFFICER: Mr. Stith, this is your wit- 
ness. That question was leading. You can ask the 
witness about the letter if you want to without refer- 
ence to his statement. 
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By Mr. Stith: 
Q. Did you say anything in your affidavit about 
the letter ? 
MR. SCHWARZWALD: Objection. 
HEARING OFFICER: Sustained. 
By Mr. Stith: 


Q. You already testified that this went out toa 
number of employees for whom you had correct ad- 
dresses? A. Yes. 


340 Q. Is that right? A. Yes. 


Q. Isn't it true that you stated in this affidavit 
that the letter was sent out on June the 2nd? 


MR. SCHWARZWALD: Objection. 
HEARING OFFICER: Again, Mr. Stith, this is 
your witness on direct examination. 


MR. STITH: Iam not confined. I could either 
use direct or indirect. 


HEARING OFFICER: Under Rule 43(b). 
MR. STITH: Yes. 
By Mr. Stith: 


Q. Company Exhibit 2 has been introduced and 
is part of this record, Mr. Taggart, when did you 
send that letter to the employees? 


MR, SCHWARZWALD: May I enter an objection 
here to point out what is happening and what is being 
developed is a result of the company being able to 
reopen its case. 


HEARING OFFICER: Off the record. 


(Discussion was had off the record.) 
HEARING OFFICER: On the record. 


Mr. Taggart, directing your attention to Com- 
pany Exhibit 2, is it your signature that appears at 
the end thereof, is that correct? 


146 


THE WITNESS: That is right. 


341 HEARING OFFICER: And you testified that you 
mailed it to the employees of Olsen Manufacturing 
Company in Elyria? 


THE WITNESS: Just to the ones that I had ad- 
dresses for, names and addresses. 


HEARING OFFICER: And how many employees 
were involved? 


MR. SCHWARZWALD: Objection. The same 
objection, Mr. Hearing Officer. Again the company's 
case has been shored up and built a little too late. 


HEARING OFFICER: Overruled. 
THE WITNESS: May I answer? 
HEARING OFFICER: Yes. _ 


THE WITNESS: To my best guess I believe I 
mentioned in my statement to the Board about 180. It 


might be a few either way but it was pretty close to 
about that. 


HEARING OFFICER: You also testified that was 
in answer to the company’s letter of May the 13th 
1965 ? 


THE WITNESS: Yes. 


HEARING OFFICER: Do you know when this 
letter was mailed? 


MR. SCHWARZWALD: I take it that I have a 
standing objection? 


HEARING OFFICER: Yes. When was it mailed? 
THE WITNESS: June the 2nd. 


HEARING OFFICER: June the 2nd. Any ques- 
tions or objections ? 


342 MR. STITH: No. 


MR. SCHWARZWALD: If the record does not 
show my objection to that question and answer and a 
motion to strike I will do so. 
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HEARING OFFICER: You have a standing ex- 
ception, Mr. Schwarzwald. 
MR. SCHWARZWALD: All right. 
HEARING OFFICER: Any further questions? 
MR. STITH: No further questions. 
WILLIAM TAGGART 
resumed as the PETITIONER'S WITNESS. 
REDIRECT EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Taggart, you testified that with regard 
to The Henry Furnace you checked only with Mike 
Klimko, will you tell us why please? A. Well, Mike 
I have known for a long time. He has been President 
of that Local Union for —I don't know — ten or 
twelve years I suppose. I felt that he would be the 
guy that I could talk to and get the answers. 


MR. SCHWARZWALD: I am now going to ask 
the witness some questions that I think would be ap- 
propriate for cross-examination part of my exami- 

343 nation so that the record may be clear. 


WILLIAM TAGGART 
resumed as the EMPLOYER'S WITNESS. 
CROSS-EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Taggart, what time on June the 2nd was 
Company Exhibit 2 mailed? A. Well, I didn't mail it. 
Normally it would be mailed right at the end of the 
office day when the girl leaves the office. When she 
leaves the office she takes all our mail and mails it, 
probably about 4:30 in the afternoon. 


MR. SCHWARZWALD: No further questions. 
HEARING OFFICER: Mr. Stith? 
MR. STITH: No further questions. 
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HEARING OFFICER: Mr. Taggart — 
MR. STITH: May we have — 


HEARING OFFICER: — you testified that as to 
Company Exhibit 3 and Company Exhibit 4 that the 
first time you saw those was on June the 14th, is that 
correct? 

THE WITNESS: That is right. 

* * * * * 
MICHAEL S. KLIMKO 
* * * * * 


DIRECT EXAMINATION 
By Mr. Schwarzwald: 


Q. Mr. Klimko, where are you employed? 
A. The Henry Furnace Company, Medina, Ohio. 


Q. Do you hold any position with the union at 


that company? A. Yes. I'm the President of the 
Local Union. 


Q. What Local is that? A. 2195, United Steel- 
workers of America. 


Q. The membership of that Local consists of 
only the employees of The Henry Furnace? A. Yes. 


Q. How long, how many years have you been 
President? A. I have been Chairman for the past 
thirteen years. 


Q. I'm sorry, but did you say Chairman? 
A. Yes. 


Q. Is that the top position in the Local Union? 
A. Currently. The Chairman and the President are 
combined. It is the same person. 


Q. The two offices that you hold — there are 
two offices but you hold them both? A. Yes. They 
are combined into one. 


Q. Now, how many years has this combination 
been in existence? A. Approximately eight years. 
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346  Q. And you have held poth offices for those 
eight years? A. Yes. 


Q. I understand you five years prior to that 
you were Chairman? A. Chairman of the Grievance 
Committee. 


Q. When you say Chairman you mean Chairman 
of the Grievance Committee? A. Grievance Com- 
mittee, Negotiating Committee. 


Q. That is one combined Committee or two Com- 
ittees? A. One combined. 


Q. Now, Mr. Klimko, did you take any part in 
the organizing activities of The C. A. Olsen, Luxaire, 
Inc.? A. Yes, I did. 


Q. Would you briefly sketch the part you played 
for us? A. Iwas requested by the International to 
assist in organizing or help organize. I attended 
meetings with the Committees and also meetings 
with the general membership. That was about the 
extent of my participation. 


Q. This is prior to the election? A. Yes. 


Q. In connection with any of this activity, did 
you address meetings of the employees? A. Yes, I 
did. ‘ 


Q. At how many of those meetings did you dis- 
cuss rates as to the two plants, the Medina plant, 
The Henry Furnace and the Elyria plant, The C. A. 
Olsen? A. Yes, I did. 


347 Q. Could you tell us when and what you said? 
A. Ibelieve it was the general membership meeting 
near the end of April, I believe it was a Thursday. I 
had an opportunity to talk to quite a few of the em- 
ployees at the Luxaire, Incorporated plant. In dis- 
cussing with them their base rates I had learned that 
in all of the areas that were discussed with me and 
the job classifications that were discussed with me 
the base rates in Medina were higher than they were 
at Luxaire, Incorporated. 
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HEARING OFFICER: That was April of '65? 
THE WITNESS: April 1965, yes. 
By Mr. Schwarzwald: 


Q. You said that was a Thursday, do you recall 
if it was the last Thursday of the month? A. Iam 
sure it was. It was the last Thursday in April. 


Q. If I told you that the calendar shows that is 
April 29, 1965, would that sound like the proper date? 
A. Yes, it does. 


Q. How many people were at the meeting that 
you addressed? A. I would say approximately 60 or 
65. 


Q. Do you know if most of those people were 
employees of C. A. Olsen? A. I assumed that they 
all were. 


348 Q. This meeting was called for the employees 
of C. A. Olsen? A. Yes, it was. 


HEARING OFFICER: Where was the meeting 
held? 


THE WITNESS: At the Y.M.C.A. Hall in Elyria. 
By Mr. Schwarzwald: 


Q. Could you tell us again what you said to them 
about rates? A. I don't remember the words exactly. 
We were discussing different classifications. In dis- 
cussing these I did mention, "That those of you who I 
have spoken with I understand our base rates in 
Medina are higher than those here." By here I 
meant Luxaire plant. 


Q. Then C. A. Olsen? A. At that time it was 
C. A. Olsen. 


Q. Now, when you used the term base rates, that 
word, what did you mean? A. That is the incentive 
rate for pieceworkers. 


Q. Showing you Company Exhibit 2, Appendix A 
of that Exhibit, which is contained on Pages 39 and 
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40, which of these rates were you referring to? 


MR, STITH: One moment, Mr. Schwarzwald. 
The record ought to say 3 I believe. 


MR. SCHWARZWALD: Iam sorry. Did I say 2? 
MR. STITH: Yes. 
349 MR. SCHWARZWALD: Thank you. 
By Mr. Schwarzwald: 


Q. Company Exhibit 3 is correct. A. Page 40, 
Incentive Classifications. 


Q. Those you — those are the rates you meant 
by base rates? A. Yes. 


Q. Have you ever used the term base rates to 
refer to non-incentive employees? A. No, I don't 
believe so. 


Q. What do you call the rates of pay for non-in- 
centive employees? A. Hourly rated employees. 


Q. And the rates you call what? A. Day work- 
ers, that is one of the terms that we refer to. They 
are hourly rated employees. 


Q. Now, as President of the Local and as Chair- 
man of the Wage and Grievance Committee you have 
access to the rates from which employees are paid 
at the Medina plant, the minutes as specified for an 
operation for incentive workers? A. Yes, I do. 


Q. Showing you Company Exhibit 7, when this 
was first introduced at the last hearing, did you copy 
the numbers from this Exhibit? A. Yes, I did. 


350 Q. Looking at the column marked Medina, did 
you try and find those numbers in the books to which 
you have access? A. Yes. The Steward in the 
Welding Department and I went through all of the 
wage records in that department. We could not find 
any such rates or anything to correspond with these. 
We checked with all of the welders to see if any of 
them had ever seen such rates. There is no one 
there that has ever seen them nor could they be found. 
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Q. You were here today and you heard Mr. Min- 
nich and Mr. Navratil testify about what these num- 
bers referred to? A. Yes. 


Q. And it was the sort of things that they were 
testifying about, those were the figures that you 
checked, is that correct? A. We checked the figures 
on this Exhibit 7. 


Q. What I am getting to is the area of recordsto 
which you have access in which you looked, is that the 
area in which they were speaking of? A. No. We 
didn't have the records that I understood them to be 
referring to this morning. The records we have are 
for the complete rate, final rate and so on. 


Q. I see. But you did check the complete and 
final rates in the Welding Department? A. Yes. 
Every rate in there, yes. 


Q. Now, the books to which you have access 
then contain only rates on which employees are 
351 actually paid, is that correct? A. Yes, that is 
correct. 


Q. And has that been the situation for the years 
that you have held office in the Local Union? A. Yes. 
Those were the rates available to the employees in 
the departments. 


Q. You say available to the employees. That is 
all that is available to the employees, you, or any 
other representative of the Union, is that correct? 
A. It is available to all the employees in the depart- 
ment, yes, sir. 


Q. No other records available to any of the 
other Union representatives, are any other records 
available to any other Union representatives? A. We 
have a right to check time study data whenever 
grievances occur. 


Q. Is this data for the rate which is being 
grieved? A. Yes. 


Q. And that rate would be a rate on which em- 
ployees are actually paid, is that correct? A. That 
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is correct. 


Q. Just so there is no question, that would not 
be the type of rate shown in Company Exhibit 7? 
A. It would not. It would not be that. 


352 Q. Now, you have indicated that you do have a 
right to grieve over rates and so on? A. Yes, we do. 


Q. I mean at The Henry Furnace Company? 
A. Yes, we do. 


Q. And that is made clear by the provisions of 
Company Exhibit 3, the contract? A. Yes. 


Q. Now, Mr. Klimko, in the years that you held 
the positions that you have described, do you know of 
any work or jobs that were sent from the Elyria 
plant to the Medina plant? A. Yes, I do. 


Q. Would you name those that you recall for us? 
A. Casings for the OW-73, 83, the welding on the 
SU-125 shell. 


Q. Anything else? A. (No response.) 


Q. Let's deal for a moment on those. You said 
the casing for the OW-73-83, is that what you said? 
A. Yes. 


Q. Explain for the record what that is? 
A. Well, it is a large oil type furnace. It is I be- 
lieve the largest furnace that we ever made. Side 
panels measure — gosh, I would say almost 4 or 5 
feet square, I don't know the exact measurements. 


353 Q. You mean 4 or 5 feet on each side, is that 
what you are saying? A. Yes. The length and the 
width are somewhere in that vicinity of 4 or 5 feet. 


Q. Do you remember about when that work was 
brought to your plant, brought from the Elyria plant? 
A. Yes. It was in July or August of 1964 or 1963. 1963. 


Q. All right. And could you tell us what happen- 
ed as a result of that work being brought to the plant? 
A. The employees in the Casing Department grieved. 
The rate was inadequate and they also grieved 
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that these panels were too large for one man to 
handle. The settlement of the grievance, they asked 
for an adjustment in rate and also asked that two 
men be put on the job because they felt that one man 
might be injured trying to handle these large panels 
since they were very oily and very slippery. 


Q. What happened when that grievance went 
through the grievance procedure? A. In the first 
step of the procedure the foreman said, ''That he had 
nothing to do with the decision on this." 


The second step they informed us, ''They would 
check with Elyria to find out how they are doing it 
here.” 


We were informed, ''That one man was making 
them in Elyria and one man would have to do it in 
Medina." 


354 When we got into the fourth step of the grievance 
procedure the company — I believe this was a verbal 
agreement — agreed that the job would be sent back 
to Elyria and never run in Medina again. The job has 
never been run in Medina since. 


HEARING OFFICER: Did you finish running that 
job? 


THE WITNESS: By that time the job had been 
run through, yes. 


HEARING OFFICER: By the time you completed 
the fourth step of the grievance procedure you had 
already completed the work on it? 


THE WITNESS: Yes. That would have been 
about a month after the grievance had been filed. 


By Mr. Schwarzwald: 
Q. Had the company timed the job? A. Yes. 


Q. Did they time it and give youa rate? A. Yes. 
There were rates on it. 


Q. They told you that the job had been run in 
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Elyria? A. Yes. The job was brought from Elyria. 


Q. Did they give you the Elyria rates on it? 
A. That I don't — I don't believe so. They were 
studied in Medina by the Medina engineer. 


Q. Then you mentioned the SU-125, welding of 
the shell, do you want to break that down for us? 
355 A. Iam wondering if I meant SU — SA or SU. 


Q. Which do you think it was? A. (No re- 
sponse.) 


Q. Can you remember? A. I believe it was an 
SU as I stated. It was an S series 125. 


Q. Now, what is an SU-125? A. This was a job 
here that involved welding 5 tubes together. They 
had brought a jig — yes, it was an Elyria jig — 
which these parts were assembled in. This jig was 
one that was loaded from the back and the bottom 
rather than from the top as the jigs in Medina are. 
The welders grieved that the loading of this jig from 
the back and behind and bottom caused a hardship for 
them and extra fatigue and strain. They also grieved 
that the rate wasn't adequate. The grievance was 
carried on through the fourth step. 


Q. What happened to that grievance? A. This 
again was a verbal agreement presented by the Union 
to the Company. The job would be returned to Elyria 
and would not be run in Medina again. To my knowl- 
edge, in fact I am positive, the job has never been run 
in Medina since. 


Q. And in what state did that leave the grievance 
in? A. The grievance is being held in abeyance in 
the fourth step until such time as the job is returned 
to Medina. Then we will proceed with action from 
there. 


356 Q. Now, is that also true about the grievance in 
the OW-73 and 83? A. Yes. 


HEARING OFFICER: Mr. Klimko, just for clari- 
fication, would you describe a jig or tell us, is it 
some sort of a rack? 
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THE WITNESS: Well, it is sort of a rack, yes. 
The parts are fitted into this and they are clamped 
together. The jig is to hold these parts together 
while they weld them together. Say a clamping de- 
vice. 
By Mr. Schwarzwald: 


Q. You heard Mr. Navratil's testimony? 
A. Yes, I did. 


Q. And he spoke about 14 per cent fatigue and 
personal time in the Welding Department, is that 
correct? A. Yes. 


Q. Do you know how that 14 per cent figure 
came into being? A. It came into being after a par- 
ticular grievance had been filed by the welders, 
some six or seven years ago approximately, in 
claiming their fatigue allowance was not sufficient at 
12 per cent which was the allowance given to all the 
operations in the plant. Through the grievance pro- 
cedure the company did raise fatigue to 14. per cent 
for the welding operations. To this date all of the 
welding operations are at 14 per cent. 


357 Q. And the rest of the plant is at 12 per cent? 
A. That is correct. 


Q. Was Mr. Navratil a time study engineer in 
the plant at that time? A. Yes, he was. 


Q. Was he the sole time study engineer ? 
A. That is pretty hard for me to answer. Right off- 
hand I couldn't say whether he was the sole time 
study engineer or not at that time. 


Q. He is now, is that correct? A. Yes, he is. 


Q. Was someone else there? A. They had an- 
other engineer at one time. It has been so long ago I 
don't remember the dates, 


Q. Now, following the election, the election at 
C. A. Olsen, have you talked to Mr. Taggart? A. Yes, 
I did. 


Q. Do you remember when that was, when that 
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conversation was? A. He first called me immedi- 
ately after the election to let me know of the outcome. 


Q. Iam merely trying to get to the conversation 
that he testified about. Sometime in June? A. Yes. 
I would say it was around two weeks after the elec- 
tion, somewhere in that vicinity. 


358 Q. What happened? A. Well, he came to my 
house and inquired again about the base rates at Me- 
dina. I again assured him, "That the rates in Medina 
were $1.53 for B and $1.58 for the A." I then pro- 
ceeded to give him a copy of our contract and turned 
to the Appendix A and showed him the rates as I had 
indicated to be. 


HEARING OFFICER: You are speaking of Ma- 
chine Operator A and Machine Operator B? 


THE WITNESS: Yes. 
By Mr. Schwarzwald: 


Q. Did you then give him a copy of the contract? 
A. Yes, I did. 


Q. He had previously asked you about the base 
rates at the Medina plant? A. Yes, he did. 


Q. Do you remember about when that was? 
A. I believe it was around the end of April. I had 
discussed those with him on several occasions. 


Q. Generally what did you tell him on those oc- 
casions? A. Well, having attended several of the 
meetings with the membership or employees here at 
Luxaire, Incorporated, as I stated, I had an oppor- 
tunity to talk with several of these people. In fact, 
quite a few. I informed him time and again, "That 
the people with whom I had a chance to talk to," Iin- 

35S formed him, "although these people were Ma- 
chine Operators, Assemblers and Loaders, all of 
these people with whom I had talked to told me what 
their rates were. Our rates were higher in Medina 
than it was in the plant in Elyria." 
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Q. Machine Operators, Assemblers and Loaders 
are the significant part of the work force at Medina? 
A. Yes. I would say it is the great majority. 


Q. But the first time that you gave him a copy of 
this agreement was after the election, Company Ex- 
hibit 3? A. Yes. That was when he came down. As 
I said, about two weeks after the election. Something 
like that. I don't know the exact date. 


Q. Showing you Petitioner's Exhibit 5, a photo- 
stat copy of a letter that has certain ink, black mark- 
ings here on the photostat, do you know anything 
about the handwriting as opposed to the typing and 
signature? A. Those are markings that I made in 
checking over this letter. 


Q. How did you get a copy of the letter which 
you were checking over? A. Mr. Taggart brought it 
to my house. 


Q. And there is some underlining here also, 


irregular underlining as opposed to the regular type 
underlining, did you do that also? A. Those are my 
360 underlinings, yes. 


MR. SCHWARZWALD: No further questions. 
CROSS-EXAMINATION 
By Mr. Stith: 


Q. Mike, you said that you were President of 
Local 1295? A. Yes, sir. 


Q. Consequently you are very familiar with 
Company Exhibit 3 which is the booklet form copy of 
the collective bargaining agreement, is that right? 
A. Yes, Iam. Although some don't believe I am. 


Q. Well, that is not pertinent to the question. 
Isn't it true, Mike, that beginning on page 39 and 
continuing on page 40 we have a list of rates there 
for both non-incentive and incentive classifications ? 


MR. SCHWARZWALD: Could the witness be 
given the Exhibit? I will give him the official one 
here since it has been offered. I am not sure that he 


knows all of the pages. 
MR. STITH: I am sure he does. 
By Mr. Stith: 
Q. Page 39 and 40. A. Yes. 


Q. Now, the headings on those sheets, under 
Appendix A say, Schedule of Classifications and 
Rates Non-Incentive Classifications and Incentive 

361 Classifications, isn't that right? A. Correct. 


Q. Now, when you had these conversations with 
Mr. Taggart prior to the election that you testified 
about, is it your statement that you only discussed 
incentive jobs? A. I did discuss non-incentive 
rates with Elyria employees. 


Q. Did you give him any information that would 
enable him to make a comparison on non-incentive? 
A. Yes, I did. 


Q. Do you know what the comparison would be? 
A. Yes, I did know. 


Q. All right. Would you — what is that com- 
parison, are the non-incentive rates higher in Elyria 
that at medina? A. Comparison that I was talk- 
ing about was a die setter's rate. I informed him our 
rate in Medina was approximately $2.65 where his 
was $3.00 something. 


Q. You referred to a meeting which you ad- 
dressed the employees, Mr. Klimko, and stated that 
there were about 60 to 65 people there, is that right? 
A. Yes, sir. 


Q. Did you have any idea about how many em- 
ployees were involved in the petition in this case? 
A. I- 


MR. SCHWARZWALD: Object. Iam sorry but I 
don't understand the question. 


362 By Mr. Stith: 


Q. The total number of employees involved in the 
petition? A. (No response.) 
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Q. Do you know how many were involved in 
that? 


MR. SCHWARZWALD: It is a matter of Board 
record, isn't it? 


MR. STITH: He can answer it if he can. 
HEARING OFFICER: If you know how many. 


THE WITNESS: I did hear the figure. It was 200 
and something. I can't tell you exactly but I had a 
general idea. , 


By Mr. Stith: 


Q. You had approximately 60 to 65 of these 
peopleat this meeting? A. Yes. 


Q. And you did not discuss as you state any in- 
formation pertaining to rates other than incentive 
base rates, is that right? A. That is correct. Only 
— base rates were the only thing that I discussed. 


Q. Base rates in relation to what, incentive? 
A. Incentive workers. 


Q. Did you know whether there were any of the 
non-incentive workers in attendance at that meeting ? 
363 A. There probably were but none talked to me. 


Q. Now, you have stated that you talked to quite 
a few employees of Luxaire concerning base rates, 
did you have in your files any information about base 
rates at Luxaire? A. No. Only what they told me. 


Q. And you talked to only a few of those people, 
is this your testimony? A. I said quite a few. 


Q. By that, how many would you mean? A. Well, 
there was several meetings. It is hard for me to pin- 
point that because at each meeting there would be 
probably 25 or 30 that I would have an opportunity to 
talk with. 


Q. Now, turning to your testimony with respect 
to Company Exhibit 7, are you familiar with that? 
A. Yes. 
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Q. You said that you check on this information 
after the — A. I checked on the comparison of the 
welding rates which the company had given after we 
adjourned last Wednesday I believe it was. 


Q. Have you any idea how many production 
standards there are at your own plant, at the Henry 
Furnace? A. Over-all or any particular depart- 
ment ? 


Q. Well, as a total, have you any idea of the 
number? A. I would say around 1000. 


364 Q. And you had testified that you have access to 
that in terms of checking upon the adequacy of the 
rates through the grievance procedure? A. I don't 
understand your question of checking on the adequacy. 


Q. Adequacy of the production standards at 
, Henry Furnace as a Union Representative? A. Ade- 
quacy in my opinion is a judgment. 


Q. Well, you stated that you do have a right to 
check them, is that correct? A. If there is a griev- 
ance we have a right to check the time study sheets, 
yes. 


Q. Do you have any similar information as it 
relates to Luxaire? A. Absolutely not. 


Q. You have any way of determining whether, 
what the production standards were at Luxaire? 
A. Production standards related to this Exhibit 7 
you are referring to? 


Q. Generally? A. Generally? 


MR. SCHWARZWALD: Objection. It is well be- 
yond the scope of the direct. It is a broad question. 


By Mr. Stith: 


365 Q. Well, did you have any means of checking 
other than talking with these people concerning the 
production standards that relate to Company Exhibit 
7? A. No, I didn't. Only the information from the 
employees. 


162 


Q. You have never received any official infor- 
mation concerning that? A. No. Iam sure that the 
company wouldn't give me that. 


Q. You said that you weren't sure in your mind 
whether this job was SU-125 that was transferred 
down or SA-125, would it be more correct to say that 
it was SA rather than SU? A. No, it would not. 


Q. But do you know which one it was for sure ? 
A. It was not the SA. 


Q. It was not the SA. You say that there are at 
least over 1000 production standards at your plant, 
The Henry Furnace, have you any estimate of your 
own as to how many there would be at the Elyria 
plant? 


MR. SCHWARZWALD: Objection. 


MR. STITH: He has testified about two jobs that 
were brought down there. I have a right to ask him 
what knowledge he has about that in relation to the 
total. 


MR. SCHWARZWALD: If that is where the ques- 
tion is going I don't think it is getting there very fast. 
MR. STITH: That is where it is getting at. 


366 MR. SCHWARZWALD: I don't think it is related 
to the statement. 


HEARING OFFICER: Would you read back that 
question please, Mr. Reporter? 


(The Reporter did as directed.) 
HEARING OFFICER: If you can answer it. 


THE WITNESS: Having heard the testimony of 
the time study engineer from the plant here, Elyria 
plant, I assume that he is probably accurate. I would 
have to assume — on my own there is no way that I 
could tell how many rate standards there would be. 


HEARING OFFICER: Off the record. 
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(Discussion was had off the record.) 
HEARING OFFICER: On the record. 
By Mr. Stith: 


Q. You testified that there were two jobs, Mr. 
Klimko, OW-73-83 and SU-125 that had been trans- 
ferred from Elyria to Medina, is that correct? 

A. There were two that Inamed. There have been 
many more. 


Q. Do you know of any others? A. Right off- 
hand I can't name them for you. But there have been 
jobs brought to Medina and sent back to Elyria be- 
fore. These are two that I could think of right off- 
hand. 


Q. Well, in view of Mr. Minnich's testimony 
about the numbers of jobs, isn't it true that two 
would be a very small percentage of your total 

367 amount of work performed? 


MR. SCHWARZWALD: Well, the record speaks 
for itself on that point. I don't think this witness has 
to do any mathematics. I don't think that ought to be 
answered. I object. It is argumentative. 


HEARING OFFICER: Sustained. 
MR. STITH: No further questions. 


HEARING OFFICER: Mr. Klimko, you mentioned 
this SU-125 job, do you recall when this particular 
job was sent to Medina from Elyria and when it was 
returned to Elyria? 


THE WITNESS: I believe the grievance was 
filed in August of 1964, about a year ago. 


HEARING OFFICER: With respect to Company 
Exhibit 7, first of all, you do have the 3, 4, 5, 6-tube 
welding operation there, do you not? 


THE WITNESS: Yes, sir. 


HEARING OFFICER: Do you have any times 
which are comparable to those set forth in the Ex- 
hibit in any of the records that would show? 
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THE WITNESS: No, sir. We checked every 
single rate in our operation, that is, in the Welding 
Department. There is nothing that compares with 
either one of these two lists shown on Exhibit 7. 


HEARING OFFICER: Do you of your own knowl- 
edge know what the time standards are for this par- 
ticular operation in the Welding Department? 


368 THE WITNESS: No, sir, I do not. 


HEARING OFFICER: I have no further ques- 
tions. Anyone else have any further questions? 


MR. STITH: No questions. 
MR. SCHWARZWALD: I do, Mr. Hearing Officer. 
REDIRECT EXAMINATION 


By Mr. Schwarzwald: 
* * * * a 


369 Q. Now, you mentioned this die setter? A. Yes. 


Q. Is he a non-incentive worker? A. That is 
correct. 


Q. Did you talk to such a worker? A. Yes, I 
did. 


Q. What was that conversation and when? A. It 
was sometime in April. I couldn't pin the exact date 
down. But it was in the presence af 9 or 10 people. 
We were discussing base rates of the assembly crew. 
This individual stated, ''He was a die setter. He won- 
dered how his rate compared with Medina's?" Al- 

370 though I realized that his rate was some $.40 
higher than ours I did inform him, "That our rate 
was approximately $2.65." 


Q. Did he tell you what his rate was? A. Yes. 


Q. What did he say? A. I believe he said, 
"$3.09." 


Q. All right. 
MR. SCHWARZWALD: No further questions. 
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MR. STITH: No questions. 


HEARING OFFICER: Mr. Klimko, you mentioned 
that you talked to employees of the Elyria plant at 
several different meetings and you would talk to may- 
be 25 or 30 at a time — 


THE WITNESS: Yes. 


HEARING OFFICER: — do you recall when it 
was that you talked to them? 


THE WITNESS: Well, from April down through 
May. Again I don't know the exact dates of these 
meetings. If I had the exact dates I could tell you the 
exact times. 


HEARING OFFICER: Were these meetings that 
were held at the Y.M.C.A. Hall in Elyria? 


THE WITNESS: Yes. 


HEARING OFFICER: During the month of April 
and May 1965? 


THE WITNESS: That is correct. 
371 HEARING OFFICER: When you had this conver- 
sation with the die setter that was in April of 1965? 
THE WITNESS: Yes. I would say in the middle 
of April. 
HEARING OFFICER: Was that at one of these 
meetings that you talked with the other people ? 


THE WITNESS: That was at a Committee meet- 
ing where there were 8 or 9 committeemen present 
along with the staff representative and myself. 


* * * * * 
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PETITIONER'S EXHIBIT NO. 1 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
See LUXAIRE 


May 28, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria Plant employees) 


Today you received your copy of the Olsen Handbook for 
hourly employees, listing the policies and procedures that 
are, in effect, your present conditions of employment. This 
Handbook is your Company's written statement of policies 
and procedures designed to make Olsen jobs good jobs, to 
make your working hours mutually beneficial. The provi- 
sions, in writing, in this Handbook represent established 
policies and procedures and are just as binding on the Com- 
pany as any union contract. 


I hope you will agree you have just as much -- if nor more -- 
protection in the constructive things that really count as 
you'll find in any union contract. You didn't have to pay un- 
ion dues and leave yourself open to strikes, illegal picket 
duty and violence to get these constructive benefits and safe- 
guards. 


Union organizers say a union contract is your only means of 
job security. Since our job security comes only from cus- 
tomers' orders, I know you understand there is no assurance 
a union contract can give you one bit more security on your 
job than you have right now. You may also be told there are 
things in a union contract that aren't covered in your Hand- 
book. There are indeed, but they include things I'm sure 
you'll be happy to be without. In the Handbook, for example: 


* here is no provision for taking money out of your 
pay each month for union dues -- no "check-off" 
provision, as it is called. 


There is no provision requiring membership in a 
union as a condition of employment. 
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There is no provision that says union stewards 
and officers stay on the job while longer-service 
employees are laid off. 


And, perhaps most important, there is no provi- 
sion covering strike situations, work stoppages, 
or lockouts. 


You will find all of these things in USW contracts and if the 
union wins, these will probably be the very first things 
they'll ask for. I'm sure these are conditions of employ- 
ment you don't want. 


On the other hand, the policies spelled out in your Handbook 
are tangible evidence of your Company's determination to 
continue the progress of the past .. . to keep Olsen jobs 
among the best, with good wages, valuable benefits and good 
working conditions making our association mutually reward- 
ing in all respects. 


Sincerely, 


/s/ R. W. Lindsay 
President 
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PETITIONER'S EXHIBIT NO, 2 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
~My LUXAIRE 


March 8, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria plant employees) 


We understand the Steel Workers’ Union again has mailed 
organizing cards to certain employee's homes. This will be 
the fifth time one union or another has sought to draw our 
employees into their organization. By now you probably can 
recite what comes next in an organizing campaign. The un- 
ion again will try to get you stirred up with fears that the 
Company won't continue to pay good wages and provide good 
benefits . . or that something may happen to your seniority 

. . or that you won't get a fair hearing on problems, if you 
have any. 


You have been through all this in the past, and I believe you 

will agree with me that events have proved you don't need a 

union here. Also, Iam sure you are well aware that it isn't 
union contracts but customer contracts that provide our jobs 
and steady pay. And customer contracts come only because 
you and your fellow employees are doing good work. 


One new element has been added this year to the union pic- 
ture, the evidence of problems within the union's own house. 
Messrs. Abel and McDonald, candidates for the highest of- 
fice in the union which would like to represent you and get 
your dues, have each gone to great lengths publicly to criti- 
cize the other. The results of the election are still in doubt, 
apparently because one group just doesn't trust the other. 

Is this the kind of organization you want to pay good money 
to be mixed up with? 


Further, the McDonald camp has indicated there will be 
more strikes if the Abel forces eventually win. The Abel 
camp claims local unions won't have much of a say any more 
if McDonald wins. To me, this adds up to the fact that no 
matter who wins the election, the members seem bound to 
lose something. I wouldn't be surprised if a lot of members 
of the Steel Workers' would be glad right now to be out of 
such 2 situation. It seems to me a person would think a long 
time before voluntarily getting into it. 
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In view of all this, we believe most employees would prefer 
that another contest never gets off the ground. Some em- 
ployees have received cards, and we suggest they not sign 
them. Or, if the cards are signed, don't send them in. We 
expect the union will be getting cards to all employees dur- 
ing the next few months. The way to avoid another campaign 
is not let it get started. If 30% of the employees sign cards, 
the Labor Board will usually conduct an election if the union 
asks for one. On the other hand many unions, to avoid the 
embarrassment of defeat, don't ask the Labor Board to con- 
duct an election unless they get a majority of the cards sign- 
ed. You can see the chances are excellent for avoiding an- 
other campaign if you don't sign the card. 


It is a fact that the number of people in the U. S. represent- 

ed by unions is no greater today than it was 15 years ago, in 
the face of an increase in our total labor force from 60,000,000 
in 1950 to 77,000,000 now. More and more employees, like 
you, have found the strikes, the dues, the union "politics" not 
to their liking. 


We are determined to keep C. A. Olsen a good place to work 
and to do all we can to provide steady employment which I 
know you and your family appreciate. If you have any ques- 
tions about our policies, or about the business, please do not 
hesitate to ask. If your foreman doesn't have the answer, he 
will get it for you. Or, if for some reason you would prefer 
to discuss a matter with someone else in management, please 
feel free to do so. 


Sincerely, 


/s/ R. W. Lindsay 
President 


RWL/je 
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PETITIONER'S EXHIBIT NO. 3 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
xe LUXAIRE 


April 29, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria plant employees) 


By now you probably have seen the notice on the bulletin 
boards stating that the USW has filed a petition asking the 
National Labor Relations Board to hold an election among 
production and maintenance employees here. 


You'll remember this is the fifth attempt by a union to gain 
a foothold in our plant. Four times in the past you and your 
fellow employees have defeated such attempts. By your 
votes in those elections you have demonstrated your aware- 
ness that you do not need a union to enjoy good working con- 
ditions and to receive pay that ranks with the best in this 
area. 


I sincerely hope you will vote the same way again and defeat 
this new attempt by the union to get into our plant. 


Up to this time the NLRB has not set a date for the election. 
If past practice is followed, the election will probably be 
held within three or four weeks, and balloting will be in the 
plant. To keep you as fully informed as possible, I will ad- 
vise you of the date as soon as it is set. 


Previously, I told you I could see no need for a union at Olsen. 
I want to give you some of the reasons why I feel that way. 


When 2 union comes into a plant -- any union at all -- it im- 
mediately drives a wedge between you and your management 
and divides us into two opposing camps. It becomes a matter 
of the union constantly fighting something they call the "Com- 
pany". Under these conditions it is extremely difficult to 
maintain our friendly atmostphere and to make sure that 
everyone is treated with the dignity and respect he deserves 
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as an individual. When you think about it for a mimute, you'll 
realize that you are the Company just as much as I am or 
any other member of management. 


A union is a third party. It has no real stake in our success 
as individuals and as a company, other than the dues money 

it would get if it wins this election. For us -- for you and for 
me -- the success of Olsen determines our individual success. 


We will continue to work here, regardless of the outcome of 
the election. This is not true of the union organizer. He'll be 
gone after the election. 


Experience at a number of plants where there are unions has 
demonstrated conclusively that a union is generally more in- 
terested in strengthening its own position than it is in the 
real welfare of the Company or in the welfare of the employ- 
ees it represents. 


A union can very well be a disruptive influence that does not 
in any way contribute to getting our products on the market 
and satisfying customers. A union raises the possibility of 
strikes and work interruptions -- and I'm sure you realize 
that no one ever wins a strike. Strikes inevitably result in 
lost pay for you and lost orders for the Company. Job secur- 
ity suffers. 


The introduction of a union often results in inefficient opera- 
tion, and it's obvious none of us can gain from inefficiency. 


The union organizer has said that a union would mean great- 
er job security for you. That, of course, is a statement he 
cannot back up. No union -- and no company either -- can 
guarantee your job security. That comes from only one 
place -- our customers. The better products we make at 
the right price, and the more orders we receive, the greater 
our job security. It's as simple as that, and I'm sure you 
are well aware of this fact. 


Between now and the election, you may find the union organ- 
izer making a number of promises. I hope you'll keep in 
mind the fact that it's easy for him to do that -- but it's 
something else to deliver the goods. 
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The thing to remember is that a union can get for you only 
what the Company, under the circumstances, is willing and 
able to give -- and you know our long-standing policy is to 
treat everyone the same, whether they are represented by a 
union or not. 


Of course, that won't stop a union from promising the things 
the organizer believes will attract the most votes. After all, 
his primary aim is to win the election. He doesn't have to 
work here and live day after day with whatever comes out of 
contract negotiations. 


I'm sure you'll want all the facts while you are making up 
your mind how to cast your ballot. If you have any questions, 
be sure to ask your supervisor. If he doesn't have an im- 
mediate answer, he'll be glad to get one for you. 


Sincerely, 


/s/ R. W. Lindsay 
President 


RWL/je 
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PETITIONER'S EXHIBIT NO. 4 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
we LUXAIRE 


May 6, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria Plant employees) 


You may know that the National Labor Relations Board has 
called a hearing for May 11 on the election petition filed by 
the USW. 


The purpose of this hearing is to determine which employees 
should be eligible to vote, 50 that everyone who would be di- 

rectly affected will have an opportunity to cast his ballot. A 

date for the election will probably be announced a week or 80 
after the hearing. 


Since this matter of an election came up, you have received a 
number of communications from the union organizer. I would 
like to comment briefly on some statements that have been 
made to yu. Although I have no intention of engaging in a 
running debate with the union representative on such matters, 
I do feel a responsibility to set the record straight in the case 
of flagrant misrepresentations. I'm sure you would want me 
to do that. 


One of the communications you may have received was a leaf- 
let attempting to show how little time was lost because of 
strikes. I don't think I have to say very much about that be- 
cause the newspapers have been full of steel strike talk for 
quite a while. You may have read stories about companies 
piling up stocks of steel in anticipation of a strike when the 
contract extension expires next September. 


Regardless of anything the union organizer may Say, any 
time there is a union -- any union -- there is a prospect of 
strikes, with lost pay for you and lost orders for the Com- 
pany. That hurts everyone. 
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The other communication I want to mention is a letter signed 
"A friend and fellow employee." From the content of this 
letter, I must regretfully conclude that the writer -- if he 
really is a friend and fellow employee -- is pretty thoroughly 
mixed up on his facts. 


If, on the other hand, the letter was written by the union or- 
ganizer, then it's more understandable. Obviously he would 
not be familiar with conditions here and could be expected to 
make irresponsible statements for which he hoped not to be 
held accountable. 


His comments on pay are a good example. As you know, the 
day rate for incentive employees was increased (from 50 
cents over incentive to 50 per cent over incentive) on Janu- 
ary 18. This increase averaged more than 25 cents an hour 
and was granted long before there was any talk of a union. 


The general increase was effective April 1, the same date on 
which general increases have gone into effect for many years. 
Furthermore, the raise was the same as that given at Henry 
Furnace in Medina. The fact that there is a union there made 
no difference in the date or the size of the increase. 


The death-leave arrangement was announced February 5, 
also before there was any union talk. 


You'll recall you received substantial pension improvements 
December 1, 1964. The writer of the letter ignored this, just 
as he ignored the fact that you didn't need a union to get these 
improvements, or to get your pay increase. 


As I said, I don't intend to discuss all of the irresponsible 
statements that were made, because I believe you can recog- 
nize them for what they are. The technique of double-talk, 
of asking questions without providing any answers, is a pure 
and simple propaganda device. These deceptions are aimed 
entirely at getting you into a union and adding your dues dol- 
lars every month to the union coffers. 
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Incidentally, if the union wins the election, your dues would 
be deducted from your pay and sent to USW headquarters 
in Pittsburgh. The national union would take more than 
half of your money; less than half of it would be sent back 
to your local union. 


Your union dues would probably be $5 a month. That's the 
same as taking a pay cut of that amount. It's one of the 
things you should consider carefully when you're deciding 
how to vote in the election. 


Sincerely, 


/s/ R. W. Lindsay 
President 


RWL/je 
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PETITIONER'S EXHIBIT NO. 5 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
we LUXAIRE 


May 13, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria Plant employees) 


When the USW organizer asked you to sign union cards, he 
pointed out that the Company has been making progress since 
the last election was held in 1963. 


I want to affirm that statement. The Company has indeed 
made progress in the way of adding new facilities to expand 
our product line and continue to keep Olsen competitive with 
other companies in our field. I think all of us can be proud 


of this progress, which is essential to maintaining job secur- 


ity for the greatest number of employees. 
Then he asks: "How about you?" 


That, of course, is something you can easily figure out for 
yourself. You know you received a general increase April 1 
and that important improvements were made in your pension 
plan last December 1. These are facts which no amount of 
union propaganda can refute. You didn't need a union to get 
these improvements, and you won't need a union to keep them 
or to add to them as time goes on. 


I don't know what the union may have told you it could get in 
the way of more money or more benefits. But I think you 
should know our policy here and understand that it is based 
on recognition of our responsibility to be fair to everyone 
at all times, whether or not there is a union. This is the 
way to make sure that C. A. Olsen is one of the best places 
to work in our industry. 
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On the matter of wages, our long-standing policy is to pay 
rates that are as high, or higher, than other companies in 
our area for the same kind of work. You'll be interested to 
know that our straight time average hourly earnings for 
April were 53.6 cents an hour higher than the USW-repre- 
sented employees at Henry Furnace in Medina. That's the 
way the record stands. You don't need a union to get fair 
earnings. 


At Olsen hourly-average earnings have gone up over 70 
cents an hour in the last eight years. This is considerably 
above the average increase in this area and higher than the 
national average. 


Incidentally, we have checked on the time values for the 
same work done in both Elyria and Medina and found that 

as much -- or more -- time is allowed to perform the work 
at Elyria as at Medina. You don't need a union to get fair 
time values. 


You can see that these rates of pay and time values are de- 
termined on the same sound and accepted principles whether 
there is a union or not. 


In this connection I've heard a statement that we might as 
well have a union here because we're owned by Westinghouse 
and Westinghouse has unions. I would like to make two 
points to clear up this misunderstanding: 


1. It's true we are a subsidiary of Westinghouse, 
but I'm sure you understand that we operate inde- 
pendently of Westinghouse. We've run our own 
ship here in the past, and we'll continue to do the 
same thing in the future. 


While there are unions in many Westinghouse 
plants, there are also a number of plants where 
there are no unions. I know that Westinghouse 
policy is also to treat everyone the same whether 
or not they are represented by unions. Just as 
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a matter of interest, there is an increasing per- 
centage of employees in Westinghouse who are 
not represented by unions. This follows a na- 
tional trend I mentioned to you in a previous let- 
ter. More and more employees are finding that 
the added costs of union membership, the added 
risks of losing pay in strikes, and the lessened 
personal freedom are not to their liking. 


I would like to make just one more comment on pay. You 
may know that we are constantly reviewing rates to be cer- 
tain they continue to rank with the best in our area. At this 
time average hourly pay at Olsen is 28 cents an hour higher 
than the average for Lorain County. Furthermore, accord- 
ing to the latest figures of the U. S. Bureau of Labor Sta- 
tistics, our average is 15 cents an hour higher than the aver- 
age for the Cleveland area. 


I thought you would like to have these facts. 


Sincerely, 


/s/ R. W. Lindsay 
President 


RWL/je 
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PETITIONER'S EXHIBIT NO. 6 


THE C. A. OLSEN MANUFACTURING COMPANY 
ELYRIA, OHIO 44035 
eS LUXAIRE 


May 20, 1965 


All Hourly Payroll Employees 
(And for the information of all other Elyria Plant employees) 


Many of you have voted in previous National Labor Relations 
Board elections or have defeated attempts of unions to force 
their way into our plant. No doubt you are familiar with the 
election procedures. 


A number of employees, however, have not been involved in 
these elections, and may not be aware they are entitled to 
receive information from the Company at any time during the 
election. 


With time growing short before the election, I want to be sure 
everyone understand that foremen and supervisors can an- 
swer any questions right up to the actual time of voting, so 

if you have any questions at all, please ask your foremen or 
the Personnel Manager. 


For one thing I have heard that some people believe that they 
have to vote for the union because they had signed cards. 
This, of course, is just not so. If you signed an authoriza- 
tion card, you did nothing more than indicate interest. You 
did not bind yourself to vote one way or the other. 


The election to be conducted by the NLRB will be by secret 
ballot, and you will be the only one who will ever know how 
you vote. On your ballot there will be two squares, one 
marked 'Yes" and the other marked "No”, I would like to 
urge you to mark an "X" in the "No" square. If you do that, 
you will be voting to maintain your present freedom as an 
independent individual employee. 
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The decision, of course, is yours to make. I hope you will 
make it with full knowledge of the curtailed freedoms that go 
along with union membership, and with a complete under- 
standing of the benefits you have gained in recent years with- 
out intervention of a union and the danger of strikes. 


Naturally, you have a right to vote for the union if that is 
what you want. At the same time I hope you understand that 
you just have the same right to vote against the union, re- 
gardless of whether or not you signed an authorization card. 


In connection with the election I would like to emphasize one 
point. There is no advantage to you in not voting. After the 

election there will either be a union representing all produc- 
tion and maintenance emplovees, or there will be no union at 
all. 


To get into our plant the union needs only one more than half 
of the votes cast. That means that if 200 employees vote, 
the union would win if it received 101 votes. If you do not 
want the union, the best way to keep it out is to vote "No" in 
the election. 


If you fail to vote, you will be letting other people make the 
decision for you. This could very well be one of the most 
important decisions you will be asked to make in your work- 
ing lifetime. I think every employee has too much at stake 
to let this happen. 


Sincerely, 


/s/ R. W. Lindsay 
President 


RWL/je 
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COMPANY'S EXHIBIT NO. 2 


x«*K * 


UNITED STEELWORKERS OF AMERICA 
A.F.L.-C.1O. 
DISTRICT NO. 28 
614 WESTGATE TOWERS 
CLEVELAND, OHIO 44115 


TO ALL HOURLY RATED EMPLOYEES OF C.A. OLSEN 
Co. 


Dear Sir and Brother: 


Since the hour of the election is almost at hand I would 
like to take this last opportunity to point out a few things to 
you before you cast your ballot on Friday. 


The past is gone and cannot be undone, we can only 
work for the present and plan for the future. Your oppor- 
tunity to begin to progress starts with casting your ballot on 
Friday to gain certification from the National Labor Relations 
Board. 


This job you must do yourself, however it is only the 
first step, much more will remain to be done. Electing offi- 
cers and committeemen of your choice to serve you, getting 
a charter and supplies to establish your Local Union, select- 
ing a negotiating committee, and the drafting of a contract 
proposal to start negotiations with the Company are all jobs 
that must be done promptly, and contrary to what your em- 
ployer says, the organizer will be around to help you accom- 
plish all these tasks. 


Since the campaign has started your employer has 
worked very hard to persuade you not to organize. This 
certainly should make you wonder why. The answer is quite 
simple. He knows that getting organized is to your benefit, 
and that you will have a voice in matters that he has had the 
sole and final say in until now. He also knows that he will 


have to bargain with you on wages, rates, hours, benefits, 
and all other things that come within the scope of a col- 
lective bargaining agreement. He just doesn't want to re- 
linquish any of these rights to you even though under the 
law you can have them. 


Is it any wonder that he has made some pretty rash 
statements in his letters to discourage you. Just so we set 
the record straight, the base rates of pay at the Medina 
plant are higher than the rates at Olsen, and the standards 
are generally better because you see, we have a voice in 
setting them. 


In any event, it's time for a change at Olsen — a 
change for the better. Make the change come true the 
American Way, by casting your ballot on Friday. 


Best wishes for your success! 


Sincerely, 


/s/ William Taggart 
William Taggart, Rep. 
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COMPANY EXHIBIT NO. 3 


EXCERPTS FROM 
AGREEMENT 


Between 
The Henry Furnace Company 
and 


Local No. 2195 
United Steelworkers of America (AFL-CIO) 


APRIL 1. 1964 


* * * 


ARTICLE VII 
Wages 


SECTION 1. Newly hired employees shall be on 
probation for a period of forty-five (45) calendar days 
duriig which time their seniority shall remain sus- 
pended. After having satisfactorily served forty-five 
(45) calendar days from the original hiring date, em- 
ployees assigned to day work, non-incentive classifi- 
cations, shall receive a rate not less than the hourly 
rote specified for labor in Appendix A, and their sen- 
iority shall date back to their original hiring date. 


SECTION 2. Effective April 1, 1964, rates of 
pay for classifications of work covered by this Agree- 
ment shall be determined and thereafter maintained in 
accordance with a Wage Schedule which shall hereafter 
be known and designated as "Appendix A" which is 
hereby incorporated and made a part of this Agree- 
ment. Individual employee earnings shall be comput- 
ed on the basis of the hourly base rate of pay, includ- 
ing incentive when applicable, in accordance with the 
rate of pay established for the classification to which 
the employee is assigned; and such employee shall 
be expected and required to perform all of the func- 
tions and jobs included in the assigned classification 
of work, as designated by the Company. 
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As a result of negotiations, the wage schedule set 
forth in "Appendix A" shall be revised to reflect a 
general wage increase in accordance with the follow- 
ing schedule: 


Effective Incentive Non-Incentive 
Date Classification Classification 


April 1, 1964 2-1/2¢ 5¢ 
April 1, 1965 3¢ 6¢ 


SECTION 3. All employees shall be paid a five 
(5¢) cent night shift bonus in addition to their regular 
hourly rate for all work performed on the second 
shift, and a ten (10¢) cent bonus for all work perform - 
ed on the third shift. A second shift designation shall 
be deemed to apply to all work performed on shifts 
which are regularly scheduled to start between the 
hours of 12:00 noon and 6:00 P.M. and a third shift 


designation shall apply to all work performed on a 
shift which is regularly scheduled to start between 
the hours of 6:00 P.M. and 12:00 Midnight. 


SECTION 4. If inequalities in classification 
hourly wage rates are alleged to exist, and negotia- 
tion for adjustment is requested, such negotiations 
shall be started and conducted according to the 
Grievance Procedure of this Agreement. 


SECTION 5. Except under circumstances be- 
yond the Company's control, there shall be no more 
than one (1) week's pay held back for the purpose of 
computing earnings to be received for incentive or 
non-incentive workers. 
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You and Your Job at Olsen 


Handbook for Hourly Employees 


Ce Laporte —— 
& 


The C. A. Olsen Manufacturing Company 
Elyria, Ohio 


188 
YOUR PAY AND PERFORMANCE 


The policy at Olsen is to pay wages established after a thor- 
ough survey and review of those being paid by other industries in 
the area for comparable work. The policy of keeping our pay as 
good as, or better than, the average in our area for the same type 
ot work is maintained by periodic checks of the area. 


For all emplovees, a review of classification and rate of pay 
is held at least semi-annually to assure fair and equitable admin- 
istration of wage policies. 


HOURS OF WORK 


The standard work week is 40 hours per week, five days a 
week from Monday through Friday, eight hours a day. The pay- 
roll week commences at midnight between Sunday and Monday 
and ends at 11:59 P.M. the following Sunday. 


The first shift starts at 6:45 A.M. and ends at 3:15 P.M., 
with a lunch period of one-half hour from noon until 12:30 P.M. 


The second shift starts at 3:15 P.M. and continues until 
11:45 P.M. Lunch period for the second shift is from 8:30 P.M. 
to 9:00 P.M. 


A minimum advance notice of two days is giver when there 
is any change in hours of work, and these changes are posted 
when they affect the entire Plant or an entire Department. 


YOUR TIME CARD 


Your time card is the means by which the Company computes 
your earnings and it is important that your work be recorded 
correctly and legibly. 


If there is any question about completed work, unusual con 
ditions, or filling out your time card, please consult your foreman 
or supervisor. 


189 


No one is permitted to punch your time card for you. You 
must do that vourself — at the beginning of your shift and again 
at the end of your work day. Of course, any time you leave the 
plant, except in performance of assigned work, you must punch 
out when you go and in when you return. 


PAY DAY 


Friday of each week is pay day. The pay check you receive 
under normal circumstances is not your earnings for the week you 
receive the check, but is for the previous week. It requires ap- 
proximately five days to compute your weekly earnings and pre- 
pare your pay check. 


In your pay envelope, along with your check, you will find a 
white slip. This is a report of your weekly pay, showing earn- 
ings for each day of the week you worked. If you do not under- 
stand how your earnings were computed, or if you have any ques- 
tion about it, consult your foreman. 


For your own protection, no check will be given to anyone 


except the employee whose name appears on the check, except 
when an employee specifically authorizes the Company to give 
his check to another person. 


ABOUT THOSE DEDUCTIONS 


There are only two types of deductions which can be made 
from your pay. One type includes those required by law, such as 
Social Security and Federal Income taxes. The other type con- 
sists of those deductions specifically authorized by you, and 
approved by the Company such as those for hospital and surgical 
insurance, savings bonds, stock purchases, United Fund. 


YOUR EARNED RATE 


The term ‘‘earned rate’’ means either your regular hourly fate, 
or your average hourly earned rate including incentive. In either 
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case, it includes any shift differential but does nui incluue over- 
time pay. 


The earned rate is determined by dividing vour total earnings 
during the third calendar quarter of the previous year by the total 
number of hours worked during that quarter. 


If you are a new employee whose length of service is not sut 
ficient for this mcthod of computation, your earned rate wili be 
based on earnings you received during the last completed pav 
period. 


INCENTIVE SYSTEM 


The incentive system provides an opportunity for production 
workers to increase their earnings through performance in ex- 
cess of normal performance as determined by time study. Please 
ask your foreman if you have any question on time values. 


OVERTIME AND HOLIDAY PAY 


Eight corsecutive hours. exclusive of the prevailing lunch 
period, constitutes a normal workday and five consecutive days, 
Starting on Monday, constitutes a normal workweek. 


Any time worked in excess of eight hours a day or over 40 
hours a week, is classified as overtime and wi!! be paid for at 
the rate of one and one-half times the regular rate. provided, how- 
ever, that no employee will be paid overtime on both the daily 
and weekly basis for the same hours worked. 


Time and one-half will be paid for all werk performed on Sat- 
urdays, provided the five preceding days in the work week have 
beea worked, unless absence on one or more of these days was 
due 1o any one ct the following reasons: 


@ Designated holidays. 


@ Death in the immediate family. 
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Appearance before a Court in answer to a subpoena in litiga- 
tion in which the employee is not an interested party. 


Appearance before Draft Board or any board, agency or com- 
mission in response to a subpoena or order. 


Service as a juror. 


Absence due to personal illness, when supported by a certified 
statement from employee’s physician. 


Layoff as result of lack of work. 


Sunday Work All Sunday work is paid for at the rate of two 
times the regular rate, regardless of the number of hours worked 
by the employee during the previous week. 


Holiday Work Any work performed on designated holidays will 
be paid for at the rate of two times the regular rate, in addition to 
the holiday pay provided for. 


(Special provisions apply to watchmen 
and over-the-road truck drivers.) 


The Company is to determine the starting and quitting time 
and the number of hours to be worked in a day or a week. When 
Saturday or Sunday work is required, the Company will notify af- 
fected employees before the end of their shift on Thursday. 


Employees will be notified concerning the necessity of daily 
overtime beyond the end of the normal shift before the lunch pe- 
riod on that particular day. 


In order to meet the constantly changing demands of customers 
with regard to production requirements. it may not always be pos- 
sible for the Company to fully comply with advance notification. 
At the same time, the Company recognizes that, in some cases 
previous commitments made by employees will prevent their com- 
pliance with the request for overtime work. 


Consequently, it is expected that both the Company and em- 
ployees will exercise the greatest degree of consideration when 
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overtime work is necessary, keeping in mind the fact that satis- 
fied customers are our only source of job security. 


SHIFT ADJUSTMENT 


Employees working second shift will recive an extra compen- 
sation of six cents an hour in base rate for incentive classifica- 
tion and 12 cents an hour for non-incentive classification. 


For employees working on the third shift, this extra compen- 
sation is 12 cents an hour in base rate for incentive and 18 cen‘s 
an hour for non-incentive classification. 


The second shift means any shift in which the majority of 
hours worked faJ' between 3 P.M. and 11 P.M. The third shift 
means any shift iu which the majority of hours worked fall be- 
tween 1] P.M. and 7 A.M. 


CALL-IN PAY 


Any employee reporting for work will be permitted to work a 
minimum of four hours or be allowed pay for four hours” time at 
the emplovee’s regular hourly rate, unless the employee has been 
notified at any time before he leaves home on that dav that his 
services will not be required. or if upon reporting he is unable to 
work because of conditions outside the control of the Company. 


Employees may be assigned work in their own classifications, 
or substantially-similar work. If an employee refuses such as- 
signment, he will not receive the call-in pay. 


Employees who are called back after their regular hours and 
who do report for work will be permiticd to work a minimum of 
four hours or be uilowed pay for four hours* time at their reguiar 


hourly rate, plus overtime for the amount of time thai exceeas 
eight hours for the given workday. 


As far and practicable and consistent, all overtime hours will! 
be rotated equally among all employees of a Department within 
definite classifications of work, on the basis of seniority. 
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CLASSIFICATIONS AND RATES 


The following schedule of classifications and rates went into 
effect April 1, 1965, and is shown here together with the time in- 
tervals indicated for automatic rate progressions. 


As noted elsewhere in this Handbook, a newly-hired employee 
is on probation for 90 days. If his performance during that time is 
satisfactory, he will receive the three-months’ rate and at the end 
of six months from his hiring date will receive the six-months’ 
rate. In exceptional cases, an employee may progress to the 12- 
months’ rate any time after his probationary period, at the Com- 
pany’s discretion. 


NON-INCENTIVE BASE RATE SCHEDULE 


HIRING 3 6 12 
JOB TITLE RATE MOS. MOS. MOS. 


. Millwright ‘‘A’’ $2.61 $2.66 $2.71 $2.82 
. Millwright ‘‘B’’ 2.40 : 2.50 2.61 
. Millwright “C”’ 2.19 ; 2.29 2.40 
. Automotive Mechanic 2.61 : : 2.82 
. Electrician ‘‘A’’ 2.71 : : 2.92 
. Electrician “B” 2.50 : : 2.71 
. Electrician ‘‘C”’ 2.29 - ; 2.50 
. Electrician ‘‘D’’ 2.08 . . 2.29 
- Machinist ‘‘A”’ 2.45 

. Machinist ‘‘B”’ 2.24 

. Tool and Die Maker ‘“‘A’”? = 3.03 

. Tool and Die Maker ““B’’ 2.76 

. Tool and Die Maker “‘C”’ 2.67 

. Sweeper 1.98 

. Die Setter 

. Parts Clerk 

. Parts Clerk Helper 

. Truck Driver — Semi 

. Truck Driver — Stake 

. Stock Selector 

. Material Handler 

. Group Leader 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
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NON-INCENTIVE BASE RATE SCHEDULE (Cont.) 


HIRING 3 6 12 
JOB TITLE RATE MOS. MOS. MOS. 


nN 
Ww 


. Towmotor Operator : $2.24 $2.29 $2.40 
. Inspector : 2.34 2.40 
. Crane Operator E 2.34 2.40 
. Utility Man : 2.29 2.34 
Checker Return Goods : 2.61 2.66 

. Checker Return Goods 

Helper 
. Utility Man 

Production 
. Checker Repair Return 

Goods Cooling 
. Checker Non-Incentive 
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INCENTIVE BASE RATE SCHEDULE 


HIRING 3 6 


JOB TITLE RATE mos. MOS. 


1 
2. 
3 
4 
5 
6 
7 
8 
9. 


. Arc Welder “A” $1.425 $1.475 $1.525 
Arc Welder “‘B’’ 1.325 1.375 1.425 
. Repair Welder ~ Cleaner 1.425 1.475 1.525 
. Cleaner 1.375 1.425 1.475 
. Machine Operator ‘‘A”’ 1.425 1.475 1.525 
. Machine Operator ‘‘B’”’ 1.375 1.425 1.475 
. Spot Welder 1.425 1.475 1.525 
. Assembler 1.375 1.425 
. Painter — Spray 1.425 1.475 
. Packer 1.375 1.425 
. Trucker 1.375 1.425 
. Checker 1.425 1.475 
. Tow Motor Operator 1.425 1.475 
. Loader 1.375 1.425 
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YOUR BENEFITS AT OLSEN 


As a C.A. Olsen employee, you enjoy a broad program of 
benefits provided by the Company. Benefits are important ad- 
ditions to your paycheck, and they cost the Company real dol- 
lars to provide — just the same as the dollars you receive as 
earnings. 


These benefits have increased steadily and have become 
more valuable over the years. As we have done in the past, we 
will continue to keep abreast of the trend in our industry and our 
County in providing benefits that rank with the best. 


Foilowing is our present policy on these benefits: 


VACATIONS 


When you have completed one year of service with the Com- 
pany as of June 1 or December 1, you are entitled to a paid va- 
cation, provided you have completed a minimum of 60 per cent of 
the pay periods during the year preceding June 1 or December 1. 
Vacations granted under the June 1 qualifying date will, of 
course, be deducted from vacation allowances determined under 
the December 1 date. 


Vacation pay is computed on the basis of an eight-hour day 
and a 40-hour week, at your earned rate. 


Based on length of service, the vacation schedule is as 
follows: 


1 year but less than 3 years -- 1 week 

3 years but less than 5 years — 1 week and 3 days 

5 years but less than 10 years — 2 weeks 

10 years but less than 15 years — 2 weeks and 3 days 


15 years and over — 3 weeks 
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NON-INCENTIVE BASE RATE SCHEDULE (Cont.) 


HIRING 3 6 v2 
JOB TITLE RATE MOS. MOS. MOS. 


. Towmotor Operator : : $2.29 $2.40 
. Inspector Za : 2.40 2.50 
. Crane Operator : ; 2.40 2.50 
. Utility Man : - 2.34 2.45 
. Checker Return Goods : . 2.66 2.76 
. Checker Return Goods 

Helper : : 2.29 
. Utility Man 

Production uu 2. 2.45 
. Checker Repair Return 

Goods Cooling Ze 2.90 
. Checker Non-Incentive 2.5. 2.66 


INCENTIVE BASE RATE SCHEDULE 


HIRING 3 6 
JOB TITLE RATE MOS. MOS. 


. Are Welder ‘‘A’”’ $1.425 $1.475 $1.525 
. Arc Welder “‘B’’ 1.325 1.375 1.425 
. Repair Welder — Cleaner 1.425 1.475 1.525 
. Cleaner 1.375 1.425 1.475 
. Machine Operator ‘‘A’’ 1.425 1.475 1.525 
. Machine Operator ‘‘B’’ 1.375 1.425 1.475 
. Spot Welder 1.425 1.475 1.525 
. Assembler 1.375 1.425 1.475 
. Painter — Spray 1.425 1.475 1.525 

Packer 1.375 1.425 1.475 
. Trucker 1.375 1.425 1.475 
. Checker 1.425 1.475 1.525 
. Tow Motor Operator 1.425 1.475 1.525 
. Loader 1.375 1.425 1.475 


wronanhwhn 
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YOUR BENEFITS AT OLSEN 


As a C.A. Olsen employee, you enjoy a broad program of 
benefits provided by the Company. Benefits are important ad- 
ditions to your paycheck, and they cost the Company real dol- 
lars to provide — just the same as the dollars you receive as 
earnings. 


These benefits have increased steadily and have become 
more valuable over the years. As we have done in the past, we 
will continue to keep abreast of the trend in our industry and our 
County in providing benefits that rank with the best. 


Foilowing is our present policy on these benefits: 


VACATIONS 


When you have completed one year of service with the Com- 
pany as of June 1 or December 1, you are entitled to a paid va- 
cation, provided you have completed a minimum of 60 per cent of 
the pay periods during the year preceding June 1 or December 1. 
Vacations granted under the June 1 qualifying date will, of 
course, be deducted from vacation allowances determined under 
the December 1 date. 


Vacation pay is computed on the basis of an eight-hour day 
and a 40-hour week, at your earned rate. 


Based on length of service, the vacation schedule is as 
follows: 


1 year but less than 3 years — 1 week 

3 years but less than S years — 1 week and 3 days 

5 years but less than 10 years — 2 weeks 

10 years but less than 15 years — 2 weeks and 3 days 
15 years and over — 3 weeks 
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HOLIDAYS 


At present, Olsen employees enjoy seven holidays with pay. 
These include: New Year’s Day, Good Friday, Memorial Day, 
Independence Day, Labor Day, Thanksgiving Day and Christmas 
Day. 


To be eligible for holiday pay, you must have completed your 
regularly-scheduled work-day immediately preceding and following 
the holiday, during the calendar week before, during or after the 
week in which the holiday falls. 


(For method of computing holiday pay see section ‘‘Overtime 
and Holiday Pay) 


GROUP INSURANCE 


One of the most important benefits that add to the value of 
your job at C.A. Olsen is the insurance and hospitalization pro- 
tection available for you and members of your families. 


The Group Insurance Plan provides benefits: 
@ inthe event of your death, and 


e if you miss work because of sickness or injury not connected 
with your job. 


The Company pays all of the cost of this plan. New em- 
ployees are automatically insured in this plan after they have 
worked for the Company for 90 days. The benefits under the 
plan are: 


1. $3,500 in Life Insurance coverage. 


2. An additional $3,500 in Accidental Death or Dismember- 
ment benefits. (This means that $7,000 would be payable 
should you die by accidental means.) 


. $45 per week income tor up to 26 weeks if you are unable 
to work because of sickness or injury not connected with 
your job. 
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Insured employees are given a certificate from the Metro- 
politan Life Insurance Company which fully describes the bene- 


fits. This certificate should be kept with your valuable papers. 


Hospital Expense and Surgical Operation Insurance 


This optional plan protects you and your eligible dependents 
against the costs of hospital confinements and surgical operations. 


The Company pays 70 percent of the cost of this plan and 
employees pay the remaining 30 percent. New employees who 
sign up for the plan within the first 30 days of their employment 
will be covered on the seventh of the month following one month’s 
employment. Those who do not sign up within 30 days must sub- 
mit satisfactory medical evidence in order to be covered. 


When you or one of your eligible dependents have to go to 
the hospital, the plan provides payments for the hospital charges 
for room and board and for the ‘‘extra’” charges made by the 
hospital. Payments toward room and board charges will be equal 
to the hospital daily semi-private rate for up to 120 days. Pay- 
ments for the hospital extra charges are unlimited during the 120 
days for which room and board benefits are payable. 


Benefits are payable for charges by physicians and surgeons 
for operations performed on you or your eligible dependents re- 
gardless of whether the operation was performed in a hospital 
or elsewhere. 


The amount of benefit payable is listed in the ‘‘Schedule of 
Operations’? in your Group Insurance Plan booklet, issued by 
Continental Casualty Company, which also contains detailed 
information on your hospital and surgical coverage. Any question 
not_answered by the booklet should be referred to the Personnel 
Office. 


THE PENSION PLAN 


At no cost to you, the Company provides a Pension Plan 
that pays the following benefits: 
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Normal retirement pension at age 65 for employees retiring 
with over 10 years’ service. 


Early retirement pension if you retire between ages 60 and 
65 after accumulating 10 years’ service. 


Disability pension for employees who because of sickness or 
injury can never again work for pay and who have at least 15 
years of service when they become injured or sick. 


Vested pension (you take it with you). If you leave the Com- 
pany for any reason after you reach age 45 and after you have 
15 years of service. 


The amount of monthly pension you receive is based on the 
amount of credited service you have accumulated up to the time 
of your retirement (or disability in the case of a disability pen- 
sion or separation from the Company in the case of a vested 
pension). 


For normal retirement at age 65, monthly pension — payable 


for life — is $2.50 for each year of credited service accumulated 
before April 1, 1962 and $2.70 for each year of credited service 
earned after April 1, 1962. ; 


If you retire early, your monthly pension is the amount of 
normal retirement pension you had earned to the time of your 
early retirement reduced 6 percent for each full year you retire 
early. 


The disability pension is $3.75 in monthly pension for each 
year of credited service you had accumulated up to the time you 
became disabled, with a minimum of $75 and a maximum of 
$112.50. Disability pension will be reduced by one-half of any 
Social Security benefit for which you become eligible. When you 
teach 65, the disability pension stops and a normal retirement 
pension begins based on credited service to time of disability. 


If you leave the Company with a vested pension, the amount 
of normal retirement pension you had accumulated up to the time 
you left the Company will become payable at age 65 or, if you 
elect. ** 27 be paid as early as age 60 in a reduced amount. 
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The amount of credited service you have under the plan is 
determined as follows: 


Service before 1958. Credited service for employment before 
1958 is based on the time between your seniority date and 
December 31, 1957, calculated to the nearest one-tenth 
year. 


Service after January 1, 1958, is based on the number of 
hours worked. You receive a full year’s credit for any 
calendar year in which you work more than 1,700 hours. 
If you work less than 1,700 hours in a year, you receive 
one-tenth year’s credit for each 170 hours worked. 


You will be credited with eight hours worked for each holiday 
or vacation day for which you are paid. There are various other 
rules for hours credited while on disability, leaves of absence, 
etc. 


For details of the Pension Plan and for specific questions on 
the plan, you should consult the Personnel Office. 


STOCK PURCHASES 


The Employee Stock Plan permits eligible employees to pur- 
chase Westinghouse Electric Corporation common stock at a dis- 
count and pay for it through payroll deductions. 


Eligible employees may elect to buy stock during the first 
20 days of April and October of each year. To be eligible, em- 
ployees must have performed some work during the quarter-year 
immediately preceding the enrollment period. Complete details 
of the Plan are incorporated in a Prospectus which is made avail- 
able to eligible employees prior to each enrollment period. 


EMPLOYEE PURCHASES 


Another benefit you enjoy is the opportunity to purchase 
Olsen products and products of Westinghouse at special low em- 
ployee prices. All sales are handled through the Personnel 
Department. 
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So that the Employee Purchase Plan may be administered for 
the benefit of all employees, everyone should understand that: 


1. Any of these specially-priced products are for your own 
use and are not being purchased by you for resale; 


. Any heating or air conditioning products or major appli- 
ances purchased are to be installed in a home in which 
you reside. 


Small appliances, such as Westinghouse toasters, irons, small 
radios, etc., may be purchased either for your own use or to be 
given as gifts. 


REWARDS FOR IDEAS 


It’s not hard to see how ideas you may have fer better ways 
to do your job, or suggestions for improved methods anywhere in 
the Plant, can help us meet — and beat — the competition of 
other companies. 


You can help yourself, and your fellow employees, as well, 
by turning in any suggestions you may have for improving our 
operations. Your ideas can mean extra cash for you, because 
you will be awarded a portion of the savings that result from 
your adopted suggestions. 


There are also awards for suggestions which do not result 
in a measurable saving, but which accomplish such objectives 
as adding to the quality of our products or making our Plant an 
even-safer place to work. 


Suggestion forms are provided in a convenient location near 
the main Plant entrance so you can write up your ideas. If you 
need help, your foreman will be happy to see that you get it. 


LEAVE — DEATH IN IMMEDIATE FAMILY 


In the event of a death in his immediate family, an employee 
will be puid up to a maximum of three days’ pay, not to exceed 
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eight hours a day for time actually lost from work because of 
such death. 


Pay for these days will be computed on the basis of the em- 
ployee’s ‘‘earned rate.’’ 


Saturdays — unless they are regularly-scheduled work days — 
Sundays, holidays and vacation days will not be considered as 
days lost in computing this pay, and no pay will be allowed for 
such days. 


The immediate family refers to father, mother, brother, sister, 
spouse or children. 
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RULES OF CONDUCT 


In any working community such as ours, certain regulations 
governing employee conduct on Company-owned or Company- 
controlled property are just as necessary as the laws governing 
our conduct as citizens in the communities where we live. These 
regulations — which aid in maintaining safe and desirable work- 
ing conditions — are posted for the general guidance of employees 
and to assure uniform and fair application of disciplinary action, 
should it be necessary. The offenses listed here are not all- 
inclusive, but are the types which are considered misconduct and 
result in disciplinary action, including possible discharge. 


Deliberate damage to or misappropriation of Company property 
or the property of another employee. 

Stealing. 

Fighting. 

Carrying concealed weapons or explosives. 

Immoral conduct or indecency. 

Willful hampering of Olsen operations. 

Falsification of records or reports. 


Gambling or conducting gambling activities. 


Possessing or being under influence of intoxicants or narcotics. 


Sleeping on the job. 
Careless waste of material, abuse of tools or equipment. 


Insubordination, including failure to carry out definite instruc- 
tions or assignments. 


@ Unauthorized selling, soliciting, ur canvassing. 
x 
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COMPANY EXHIBIT NO. 7 


COMPARISON OF WELD ASSEMBLY — 
STANDARD MINUTES INCLUDING FATIGUE, 
PERSONAL AND INCENTIVE ALLOWANCES: 
Elyria Medina 
3-tube 14.220 11.605 
4-tube 18.950 15.447 
5-tube 23.70 22.725 


6-tube 28.44 27.270 
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District of Columbia Circuit 
No. 21,048 


Unrrep STEELWORKERS OF AMERICA, AFL-CIO, 
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Nationat Lasor Retations Boarp, Respondent. 


————— 
No. 21,338 
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Luxare, Inc., Respondent. 


- —_—_+— 
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Attorneys for United Steelworkers 
of America, AFL-CIO 
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STATEMENT OF QUESTIONS PRESENTED 


The issues are correctly set forth in the Board’s brief. 
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STATEMENT OF POINTS 


I. The Company Violated Section 8(a)(5) When It Re- 
fused to Recognize and Bargain with the Union Despite 
the Majority Shown by the Strike and on the Picket Line 


A. An Employer May be Obligated to Recognize and 
Bargain with a Union Even Without a Valid Election 


. Support of the Strike and Picket Line Participation as 
Proof of Majority Status 


. The Company’s Contemporaneous Commission of Un- 
fair Labor Practices Designed to Destroy the Union’s 
Support is Additional Evidence of Its Bad Faith .... 23 


. The Union’s Alleged “Misrepresentation” Cannot Jus- 
tify the Refusal to Bargain on and after April 1, 1966 26 


. The “Strike Majority” Issue was Properly Raised, and 
is Before This Court 


. The Appropriate Disposition of the “Strike Majority” 
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II. The Company Violated Section 8(a)(1) by Threatening 
Reprisal for Further Contact With the Local Union 
President 


The Company Violated Section 8(a) (1) by Threatening 
Loss of Benefits for Striking, and by Actually Terminating 
Benefits of Probationary Employees 


A. The Threat of Loss of Vacation Pay 
1. The Threatened Loss of Hospitalization Insurance 34 


2. The Postponement of Insurance Coverage for Pro- 
bationary Employees 


The Board Has Authority to Amend Complaints at the 
Request of the Charging Party, Over Objection of the 
General Counsel 35 


1. The Legislative History Supports Our View that the 
Board Retains the Power to Amend Complaints over 
the Objection of the General Counsel 


. There Is No “Judicial Gloss” Dictating a Contrary 


. The Recent Trend of Judicial Decisions Expanding the 
Rights of Charging Parties Dictates that They be Al- 
lowed to Request the Board to Amend Complaints .. 
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IN THE 


Anited States Court of Appeals 


FOR THE 
District of Columbia Circuit 
No. 21,043 


Untrep STEELWoRKERS OF America, AFL-CIO, 
Petitioner, 
v. 
NationaL Lagor Retations Boarp, Respondent. 


No. 21,338 


NaTionaL Lasor Retations Boarp, Petitioner, 
v. 
Luxare, Inc., Respondent. 


ON PETITION TO REVIEW, AND PETITION TO ENFORCE 
A DECISION AND ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 


A Petition to Review an order of the National Labor 
Relations Board was filed pursuant to Section 10(f) of the 
National Labor Relations Act, as amended, 29 U.S.C. § 160 
(f£), to initiate the case which has been docketed as No. 
21,043. Section 10(f) specifically grants this Court juris- 
diction of such a proceeding. The certified list of the rec- 
ord was filed by the National Labor Relations Board in this 
case. 

A Petition for Enforcement of an Order of the National 
Labor Relations Board was filed pursuant to Section 10(e) 
of the National Labor Relations Act, as amended, 29 U.S.C. 
§ 160(e), to initiate the case which has been docketed as 
No. 21,338. 
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STATEMENT OF THE CASE 


On June 4, 1965, an election to determine whether or not 
the United Steelworkers of America, AFL-CIO (“the 
Union”) was to represent the production and maintenance 
employees working in the Elyria, Ohio, Plant of Luxaire, 
Inc. (“the Company”) was conducted by the National 
Labor Relations Board (“the Board”). This was the fifth 
time these employees had taken part in such an election 
(J.A. 168, 170). 

The Union received a five-vote majority (110-105) of 
the ballots which were initially counted (J.A. 433). There- 
after, five challenged ballots were ordered counted, increas- 
ing the Union’s majority to 114-106 (J.A. 464). 

The Company timely filed a single objection to conduct 
affecting the results of the election. A hearing was held, 
and the Board ultimately denied the objection and certified 


the Union. The Company thereafter refused to bargain 
with the Union, leading to the institution of the present 
Board complaint case. The Company’s avowed reason for 
refusing to bargain was to test the validity of the Board’s 
ruling on its objection. 


Facts Relating to the Company’s Objection to the Election 


For many years the Union has represented the produc- 
tion and maintenance employees of the Henry Furnace 
Company, in Medina, Ohio (hereinafter “the Medina 
plant”) which is a division of the Company (J.-A. 455). 
The Company itself is a subsidiary of the Westinghouse 
Electric Corporation (J.A. 177). (Between the time of the 
election and the hearing on the representation case the 
name Luxaire, Inc. came into official use, as a change in the 
name of the corporation, which was previously The C. A. 
Olsen Manufacturing Company (J.A. 484). Accordingly, 
the Company is sometimes referred to in the record as 
“Olsen”’). 


3 


The present election involved the Company’s Elyria 
plant. As is usual in Labor Board Elections, both the Union 
and the Company sent letters to the employees prior to the 
holding of the election and the Union held meetings for the 
employees. In a meeting of 60 employees held on April 29, 
1965, the Union pointed out that base rates were higher in 
Medina than they were in Elyria. In April a group of em- 
ployees were also told that some straight time rates were 
higher in Elyria than they were in Medina (J.A. 149-50). 

In a letter dated May 6, 1965, over the signature of its 
President, the Company made the following comment on 
wages: 

“The general increase was effective April 1, the same 
date on which general increases have gone into effect 
for many years. Furthermore, the raise was the same 
as that given at Henry Furnace in Medina. The fact 
that there is a union there made no difference in the 
date or the size of the increase” (J.A. 174). 


In a letter of May 13, 1965, the President of the Com- 
pany said: 


“On the matter of wages, our long-standing policy is 
to pay rates that are as high, or higher, than other 
companies in our area for the same kind of work. 
Yowll be interested to know that our straight time 
average hourly earnings for April were 53.6 cents an 
hour higher than the USW-represented employees at 
Henry Furnace in Medina. That's the way the record 
stands. You don’t need a union to get fair earnings. 

“At Olsen hourly-average earnings have gone up 
over 70 cents an hour in the last eight years. This is 
considerably above the average increase in this area 
and higher than the national average. 

“Incidentally, we have checked on the time values 
for the same work done in both Elyria and Medina 
and found that as much—or more—time is allowed to 
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perform the work at Elyria as at Medina. You don’t 
need a union to get fair time values. 

“You can see that these rates of pay and time values 
are determined on the same sound and accepted prin- 
ciples whether there is a union or not. 


* * * 


“TI would like to make just one more comment on 
pay. You may know that we are constantly reviewing 
rates to be certain they continue to rank with the best 
in our area. At this time average hourly pay at Olsen 
is 28 cents an hour higher than the average for Lorain 
county. Furthermore, according to the latest figures 
of the U.S. Bureau of Labor Statistics, our average is 
15 cents an hour higher than the average for the Cleve- 
land area” (J.A. 176-78; emphasis supplied). 


All of the letters written by the President of the Company 
were addressed to: 


“All Hourly Payroll Employees (And for the infor- 
mation of all other Elyria Plant employees) .” 


Late in the afternoon of June 2, 1965, the Union sent a 
letter to all employees for whom it had home addresses 
(J.A. 134, 146). The letters were addressed: “To All 
Hourly Rated Employees of C. A. Olsen Co.,” and con- 
tained the following paragraph: 


“Is it any wonder that he [the Company President] 
has made some pretty rash statements in his letters to 
discourage you. Just so we set the record straight, the 
base rates of pay at the Medina Plant are higher than 
the rates at Olsen, and the standards are generally bet- 
ter because you see, we have a voice in setting them” 
(J-A. 181-82). 


The Company’s single election objection was directed to 
this single paragraph of this letter, which the Company 
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contended was a misrepresentation. The Hearing Officer 
split this objection into two parts: the phrase dealing with 
base rates and the phrase dealing with standards (J.A. 
444). He sustained that part of the objection concerned 
with base rates, and recommended that if after counting of 
the challenged ballots the Union received a majority of the 
valid votes cast, the election be set aside and a new election 
held (J.A. 457-58). 

In regard to what he saw as the second part of the ob- 
jection, the Hearing Officer ruled that the Company had 
first raised the issue of time standards or values in its letter 
of May 13, 1965, and the Petitioner was merely replying to 
it in the letter mailed on June 2, 1965. He therefore held 
that since the Union was replying to an argument, such 
campaign propaganda could not be the basis of sustaining 
an objection to set aside the election, and recommended the 
overruling of that part of the Employer’s objection (J.A. 
457). 

The Union filed exceptions with the Board, challenging 
the Hearing Officer’s recommendation that the election be 
set aside because of the “base rates” statement (J.A. 460). 

The Board sustained the Union’s position. It explained 
that even if the “base rates” statement were erroneous, it 
was not of sufficient gravity to have destroyed the em- 
ployees’ freedom of choice (J.A. 462-63). It noted that the 
Union had set forth its position on comparative wages as 
eaily as April, and that the Company in its May 13 letter 
had fully responded to the Union’s position (Ibid). And 
finally, the Board recognized that the Union’s statement was 
literally correct. “Base rates” are the rates upon which in- 
centive earnings are computed. Base rates were higher at 
Medina than at Elyria. The Hearing Officer, in finding a 
misrepresentation, had erroneously assumed that “base 
rates” referred to the straight hourly rate paid to non-incen- 
tive workers (J.A. 461-62). 

For all these reasons, the Board concluded that the Com- 
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pany’s objection should be overruled. It directed that the 
challenged ballots be counted and that, if the Union won, 
it be certified (J.A. 463). 

The Board’s decision was issued on February 18, 1966. 
When the count of the challenged ballots revealed the 
Union still to have won, it was certified on March 2, 1966 
as the collective bargaining representative of the employees 
at the Company’s Elyria plant (J.A. 466). 


The Refusals to Bargain 


In a letter dated March 11, 1966, nine days after the cer- 
tification was issued, the Company informed all employees 
that it did not intend to meet or bargain with the Union 
until the validity of the certification had been ruled upon by 
a Court (J.A. 481). In a letter dated March 15, the 
Union’s Staff Representative demanded commencement of 


collective bargaining (J.A. 469). When no response had 
been received by March 19, a meeting was called at which 
the Local Union elected its officers, and the employees voted 
to send a letter informing the Company that if it refused 
to begin negotiations the officers were authorized to call an 
unfair labor practice strike beginning on April 1, 1966 
(J.-A. 470). Such a letter was sent the following day, 
signed by the Union’s Staff Representatives and all of the 
Local Union officers (J.-A. 470-71). In a letter dated March 
21, the President of the Company advised the Union that 
the Company would not negotiate until there had been ju- 
dicial review of the Board’s decision (J.A. 472). 

On March 30, 1966, the Union sent a letter to the Com- 
pany informing it that a strike would indeed begin on April 
1, 1966. The letter stressed that the strike was being called 
“to compel the Company to recognize and bargain with the 
Union . . .” It said that in addition to the certification 
issued by the National Labor Relations Board, the Union’s 
majority representation could independently be established 


7 


by the action of the majority of the employees in joining in 
the strike seeking recognition. The letter stated that a new 
and independent demand for recognition was being made 
as of 4:00 p.m. on the first day of the strike—leaving ample 
time for the Company to determine that a majority sup- 
ported the strike—and requested that negotiations begin at 
5:00 p.m. on April 1. The letter also stated: 


“This new demand does not detract in any manner 
from the lawful valid certification of the Union by the 
National Labor Relations Board. It is being made as 
a supplement to, and a repetition of, the previous de- 
mand for recognition, and is based upon the demon- 
strable fact that a majority of your employees are 
signifying the highest form of commitment to collec- 
tive bargaining by voluntarily leaving their jobs to 
prove their support for their chosen Union representa- 
tive” (J.-A. 473-74). 


On March 31, the Company denied the request made in 
the letter of March 30 (J.A. 475-76). 

The strike began on April 1, 1966, and lasted until Mon- 
day, June 20, 1966, a total of 11 full weeks and a few days. 
On March 31st the Company’s payroll records indicate that 
there were 260 employees in the bargaining unit (J.A. 378- 
412). One hundred and eighty-two (182) employees were 
identified as participating in the strike (J.A. 370-77). One 
hundred and fifty-six (156) of these employees not only 
stayed away from work, but actually appeared on the picket 
line and performed picket duty (J-A. 370-76). In the 
eleventh week of the strike, a majority (at least 135) of the 
employees were still performing picket duty (J.A. 321). 


Alleged Violations of Section 8(a) (1) 


Following the Union’s certification on March 2, 1966, the 
Company embarked upon a campaign of intimidation. For 
convenience, this conduct can be divided into two time 
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periods: events prior to the strike, and events thereafter. 

(1) Events prior to the strike. In a letter dated March 
8, 1966, the Company advised all employees of increased 
hospitalization insurance and other fringe benefits (J.A. 
477).7 On March 11, 1966, nine days after certification, the 
Company posted a notice referring to a previously estab- 
lished ban on solicitation,” and expressly stated that “solici- 
tation of Union membership, dues or funds . . .” was an 
offense subject to disciplinary action (J.-A. 468). Employee 
Donald Alexander testified that after the notice was posted 
he stopped his solicitation of Union membership cards 
(J.A. 306). 

On Monday, March 21, 1966, employee Alexander was 
sent by his foreman to get some equipment from another 
department. When he arrived in the department he did 
not see the foreman so he spoke to Charles Scrivens for a 
moment. Scrivens had just been elected President of the 
Local Union on the previous Saturday. The foreman then 
appeared and Alexander approached him. Foreman Hud- 
dleston asked Alexander what he was doing talking to 
Scrivens, told him Scrivens would get him in trouble, and 
warned: “I don’t want to ever catch you in there talking to 
him again” (J.A. 306-07). 

By March 21, the Company knew of the employees’ plans 
to strike for recognition on April 1. Between March 21 and 
29 Foreman Bernard Becker had several conversations with 
Harold Smith, Local Union Recording Secretary. In these 
conversations Becker said that he hoped that there wouldn’t 
be a strike, and Smith told him that the Union was serious 


1The Company had first advised the employees that these improve- 
ments were forthcoming at a banquet and by posting of a notice in 
early February, while its objection to the election was still pending 
before the Board (JA. 311-12). 


2A booklet distributed by the Company on May 28, 1965, prior to 
the election, contained rules of conduct, one of which forbade all un- 
authorized solicitation or canvassing. (J.A.467.) 
before the Board. (J.A. 311-12.) 
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and that there would be a strike. Becker then warned that 
if there was a strike he would have to put four men on the 
job which Smith was performing. The work that Smith 
was doing—the assembly of electric furnaces—was being 
done by two men. The addition of two more men to that 
job would increase production, but decrease Smith’s earn- 
ings due to the way the incentive pay system operated 
(J.A. 286-88). 

In a letter dated March 23, the Company told the em- 
ployees that their job security could be threatened through 
the “threat” as well as the actual interruption of production 
(J.A. 415-16). 

On the afternoon of the day before the strike was sched- 
uled to begin, on March 31, Foreman Becker called to- 
gether approximately 30 employees in his department. 
Becker told the employees that effective April 1, they would 
receive wage increases of four cents per hour for incentive 
employees, and six, seven and eight cents per hour for non- 
incentive employees (J.A. 478). Becker also told the em- 
ployees that the Union would not be recognized no matter 
how long it took. He then went on to point out that there 
could be repercussions from strike action. He said em- 
ployees could lose hospitalization insurance and vacation 
pay, and could be replaced. He made no response to a 
specific question about the loss of vacation pay even though 
many employees had already worked enough time to re- 
ceive their vacation pay, thereby leaving the impression that 
it was a certainty that it would be lost. Another employee 
asked: “You mean we could be discharged?” Becker said, 
“Yes, you could be discharged.” Becker also said that if 
the strike lasted long enough the Company would be forced 
to hire new men (J.A. 285-86, 307-08). 

At the same time Foreman Delis B. Huddleston was ad- 
dressing about 60 employees telling them that the plant 
would be open during the strike and that if they went on 
strike they would be subject to discharge. He also told 
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them that their hospitalization would end on May 7, and he 
had no idea what the status of the other insurance was 
(J.A. 310-11, 328-29, 331). 

(2) Events after the strike began. During the strike the 
Company sent a series of letters to the employees. On April 
26th letters were sent out to probationary employees in- 
forming them that the “Company interprets your present 
absence from work on strike as being a break in continuous 
service .. .” and that their group insurance coverage 
would not be active until they returned to work for ninety 
days (J.A. 414). It was not until May 2 that non-proba- 
tionary employees were told that the Company had decided 
to continue their insurance coverage, which the foreman 
had told many of them would expire as of May 7 (J.-A. 
413). 

In connection with the return to work the Company sent 
a letter to all employees dated June 17. Among other things, 
that letter stated, “There will be no reprisals by the Com- 
pany for your direct or indirect participation in the strike” 
(J.A. 422). However, following his return to work em- 
ployee Harry Spurling was told by Traffic Manager Giest 
that he would not be considered for an opening as an over- 
the-road truck driver, a job of substantially more pay, be- 
cause of his activities on the picket line. Spurling had pre- 
viously held this position (J.A. 336-38). 


The General Counsel’s Complaint 


Upon charges filed by the Union, the General Counsel 
issued a complaint against the Company. The complaint 
alleged broadly that the Company had violated Section 8 
(a) (5) by its refusal to bargain with the Union, and by its 
unilateral changes in wage and fringe benefits following the 
Union’s certification (J.A. 355-56). The complaint also 
alleged that the Company had violated Section 8(a) (1) by 
the incidents above-described (J.A. 353-54), with two ex- 
ceptions. The complaint did not allege as violative of 8(a) 
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(1) the Company’s withdrawal of insurance during the 
strike, nor the Company’s refusal to assign Spurling to the 
job he desired upon his return after the strike. 


The Union’s Motion to Amend the Complaint 


A week before the trial on the complaint, the Union filed 
a motion asking the Board to amend the complaint by add- 
ing additional allegations of violation of Section 8(a) (1) in 
the respects omitted by the General Counsel (J.-A. 366-68). 
This motion was opposed by the General Counsel, and at 
the beginning of the hearing it was denied by the Trial Ex- 
aminer, on the ground that neither the Board nor its Trial 
Examiner is empowered to amend a complaint over the ob- 
jection of the General Counsel (J-A. 283, 483 n. 1). After 
the close of the General Counsel’s case, the Union renewed 
its motion, pointing out that certain of its allegations were 
supported by evidence already introduced (J-A. 332). The 
Trial Examiner again denied the motion (Ibid.), and the 
Union made an offer of proof detailing the additional evi- 
dence it would have introduced to support its allegations 
(J.A. 333-39). 


The Decision and Order 


The Trial Examiner found that the Company had vio- 
lated Sections 8(a) (5) and (1) by refusing to bargain with 
the Union following its certification, and by unilaterally ef- 
fectuating changes in employee wages and fringe benefits 
(J.A. 493-95). In view of his holding based on the certi- 
fication, the Trial Examiner found it unnecessary to rely 
upon the Company’s refusal to recognize the Union’s ma- 
jority as demonstrated by the strike and picket line as con- 
stituting an independent refusal to bargain (J.-A. 494 n. 6).3 

The Trial Examiner also found that the Company vio- 


*In passing, the Trial Examiner made certain comments about the 
nature of the proof of majority status on the picket line (J.A. 494 n. 
6), which we discuss in the argument portion of this brief. 


12 


lated Section 8(a) (1) by maintaining in effect unlawful no- 
solicitation rules (J.A. 487-89), by threatening employec 
Smith with a change in working conditions that would de- 
crease his earnings (J.A. 491-92), and by foremen’s state- 
ments that employees could be discharged, or were subject 
to discharge, because of their participation in the strike 
(J.A. 492-93). He found no violation in the comments al- 
legedly made by Foreman Huddleston to employee Alex- 
ander (J.A. 490-91), in the foremen’s remarks on March 
31 about potential loss of benefits in the event of a strike 
(J.A. 493), or in the Company’s March 23 letter indicating 
that jobs would be lost through the strike. Finally, the Trial 
Examiner in his decision reiterated his ruling at the hearing 
that he lacked power to amend the complaint as requested 
by the Union (J.A. 483 n. 1). 

The Board affirmed the Trial Examiner’s Decision in its 
entirety (J.-A. 501-02). 


STATEMENT OF POINTS 


1. The Company violated Section 8(a) (5) of the Act by 
refusing to recognize and commence bargaining with the 
Union at any time during a strike supported by a majority 
of the employees. 

2. The Company violated Section 8(a) (1) of the Act in 
its Foreman Huddleston’s threatening remarks to employee 
Alexander, which were made because Alexander was seen 
talking to the Local Union President. 

3. The Company violated Section 8(a) (1) of the Act by 
threatening employees with the loss of vacation pay if they 
participated in the strike. 

4. The Company violated Section 8(a) (1) of the Act by 
threatening employees with the loss of their hospitalization 
insurance coverage if they participated in the strike. 


5. The Company violated Section 8(a) (1) of the Act by 
treating the strike as a break in continuous employment for 
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probationary employees and, therefore, postponing their 
right to share in the group insurance benefits provided by 
the Company until they had returned to work for a com- 
plete ninety-day period. 


6. The Board’s conclusion that it lacks power to amend a 
complaint at the request of the Charging Party, over the 
objection of General Counsel, is legally erroneous. 


SUMMARY OF ARGUMENT 


1. Prior to the strike which began on April 1, 1966, the 
Company was informed that the Union was demanding 
recognition based on the proving of its support by a ma- 
jority of the employees, as evidenced by their participation 
in the strike. The Company refused to accept that prin- 
ciple and did not recognize the Union, even though the 
majority of the employees remained on strike for more than 
eleven weeks. 


This refusal to recognize the Union was in bad faith. The 
Company could not have in good faith doubted the support 
of the majority of the employees of the Union when it 
could count those employees on the picket line. It was 
nearly ten months since the Union’s alleged misrepresenta- 
tion which supposedly tainted the certification, and no good 
faith doubt at this time could be based upon that alleged 
misrepresentation as the Company had ten months to reply 
to that statement and availed itself of the opportunity. The 
Company’s bad faith is further shown by the numerous un- 
fair labor practices which it committed in the period im- 
mediately preceding the strike. The refusal to recognize 
the Union and begin collective bargaining constituted a vio- 
lation of § 8(a) (5) of the Act. 


2. The Company violated Section 8(a) (1) in ways ad- 
ditional to those found by the Trial Examiner. Foreman 
Huddleston’s threats to employee Alexander that he would 
get in trouble by talking to the Local Union President was 
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a violation of Section 8(a)(1). So were the foremen’s 
threats, on the eve of the strike, that employees would lose 
vacation pay and insurance by striking. A further violation 
of the Act was committed by the Company when, during 
the strike, it carried out the threat in regard to hospitaliza- 
tion insurance made by the foremen, by telling probation- 
ary employees that they would not be eligible for group in- 
surance coverage until they had returned from the strike 
and worked a continuous period of ninety (90) days. In 
doing this, the Company discounted whatever service pro- 
bationary employees had given the Company prior to the 
commencement of the strike. 

3. The Board’s conclusion that it lacks power to amend 
the complaint at the request of the Charging Party, over 
the objection of the General Counsel, is legally erroneous. 
Section 10(b) of the Act expressly gives it such power. The 
Board’s unwillingness to apply Section 10(b) has rested on 
a misconception: that the Act creates only “public” rights, 
not “private” rights; and that therefore the Charging Party 
has no right to request amendments in pursuit of its “pri- 
vate” interests. The Supreme Court expressly rejected this 
view of the Act in United Auto Workers v. Scofield, 382 
U.S. 205 (1965), declaring that the Act creates both public 
and private rights. 

This Court, in 1960, reached the same result as the Board 
for a different reason. International Union of Electrical 
Workers v. NLRB (NECO Corp.), 110 U.S. App. D.C. 91, 
289 F. 2d 757. This Court believed that the later enact- 
ment of Section 3(d) of the Act in 1947 (giving the Gen- 
eral Counsel exclusive power to “issue” complaints) was in- 
tended by Congress to take away the Board’s amendment 
power as well. We respectfully submit that this holding 
was erroneous. The legislative history shows that, at the 
time it enacted Section 3(d) Congress considered, and re- 
jected, proposals to amend Section 10(b) to deprive the 
Board of its amendment power. The conclusion is inescap- 
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able that Congress did not intend to abridge the Board’s 
amendment power. (The legislative history and judicial 
treatment of Sections 3(d) and 10(b) are discussed at 
length in the argument portion of this brief). 

Moreover, whatever the apparent validity of NECO when 
decided, subsequent events have sapped it of any continuing 
vitality. There has been a general movement toward ex- 
panding the rights of the Charging Party in NLRB pro- 
ceedings. See, e.g., Scofield. Indeed, the Board now per- 
mits the Charging Party to litigate, over the objection of 
the General Counsel, claims in backpay proceedings which 
go beyond those advanced by the General Counsel. Its arti- 
ficial application of a different rule to this case cannot be 
defended. The enhanced role of the Charging Party in 
NLRB proceedings is part of a recent revolution in the 
treatment of private interests throughout the administrative 
process. The notion that charging parties can participate 
in shaping the issues, so foreign when NECO was decided, 
is now obtaining widespread judicial acceptance. See, e.g., 
Office of Communication of United Church of Christ v. 
FCC, — U.S. App. D.C. —, 359 F. 2d 994 (1966). 


ARGUMENT 


. THE COMPANY VIOLATED SECTION 8(a)(5) 
WHEN IT REFUSED TO RECOGNIZE AND BAR- 
GAIN WITH THE UNION DESPITE THE MA- 
JORITY SHOWN BY THE STRIKE AND ON THE 
PICKET LINE 


The Board found that the Company violated Section 8 
(a) (5) by refusing to recognize and bargain with the 
Union following its certification. We believe this holding 
was correct. Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 
146 (1941). We assume that the Board will defend its de- 
cision on this issue at length, and accordingly we will re- 
frain from extended discussion of the point. 
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Instead, we shall devote our attention to the alternative 
basis for finding a refusal to bargain, which the Board 
deemed it unnecessary to rely upon: that the Company 
could not have had a good faith doubt of the Union’s ma- 
jority status after the April 1 strike began. In the unlikely 
event this Court were to agree with the Company that the 
certification was defective, we submit that the Board’s find- 
ing of refusal to bargain should be enforced on this alter- 
native ground. 


A. An Employer May Be Obligated to Recognize and Bargain 
With a Union Even Without a Valid Election Victory 


In a landmark decision in 1950, this Court early recog- 
nized that an election victory is not a sine qua non for the 
creation of an obligation to bargain. Even without an elec- 
tion, an employer violates Section 8(a) (5) where the fol- 
lowing three elements are present: (1) a request for bar- 
gaining by the Union; (2) a refusal of the request; and (3) 


the lack of a good faith doubt as to the Union’s majority 
status. Joy Silk Mills, Inc. v. NLRB, 87 U.S. App. D.C. 360, 
185 F. 2d 732 (1950), cert. denied 341 U.S. 914 (1951). 

As we show herein, the Company’s refusal to recognize 
and bargain with the Union after the strike began on April 
1, 1966, is governed by Joy Silk Mills. Thus, wholly apart 
from the validity of the certification, the Union is entitled 
to a bargaining order. 


B. The Request for Bargaining and The Denial of That Re- 

quest 

The Union requested bargaining in its letter of March 
30, 1966, very clearly specifying that the strike of April 1 
was “being called to compel the Company to recognize and 
to bargain with the Union . . .” (J.A. 473-74). The Com- 
pany was requested to count the employees that would be 
on strike April 1 and upon ascertaining that a majority of 
its employees was on strike, to contact the Union for the 
beginning of collective bargaining. 
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On March 31, without waiting for the strike to begin, the 
Company rejected the Union demand. The Company’s let- 
ter of March 31 rejected a picket line as reliable proof of 
claimed majority status (J.-A. 475-76). The Company’s 
denial was a clear statement of its position, but it was con- 
trary to well-established law. 


C. Support of the Strike and Picket Line Participation as 
Proof of Majority Status 


After the conclusion of the more than eleven (11) weeks’ 
strike, and in preparation for the hearing in the unfair labor 
practice case, the Union prepared lists showing the names 
and addresses of all of the employees who had participated 
in the strike. Two lists were prepared. One showed the 
employees who had not only stayed away from work during 
the strike, but had actually performed picket duty in front 
of the Company’s plant. That list contained 156 names 
(J.-A. 370-76). A second list contained the names of 26 
employees who had joined the strike, but who did not par- 
ticipate in the actual picketing (J.A. 376-77). In response 
to a subpeona from the Charging Union the Company pre- 
sented at the hearing a list of employees in the bargaining 
unit on March 31, 1966. That list contained a maximum 
of 260 employees (J.A. 378-412). Thus, a clear majority 
of the Company’s employees actively participated on the 
picket line in support of the Union’s demand for recogni- 
tion and bargaining. That majority was, of course, totally 
visible to the Company. 

Proof of a Union’s status as a representative of the ma- 
jority of the employees in an appropriate bargaining unit 
through majority support of a strike was recognized by the 
Court of Appeals of the Fourth Circuit in NLRB v. Harris- 
Woodson Co., 179 F. 2d 720 (1950). That case is in many 
ways a parallel to this case. That case too, began with an 
election in which the Union was chosen as collective bar- 
gaining representative. However, there, the Company be- 
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gan negotiations with the Union. At first those negotiations 
were not successful and a strike was initiated. The strike 
was settled by partially successful negotiations. An agree- 
ment was signed that left certain issues open for further 
bargaining. During the second period of bargaining the 
Company challenged the Union’s majority and the Union 
filed unfair labor practice charges. The Board found in a 
first case, which was enforced by the Court of Appeals, that 
the Company did not have a basis for doubting the Union’s 
majority, and the Union in fact did represent a majority of 
its employees. Following that order the Company con- 
tinued to refuse to bargain and then the Union called a 
strike of the employees to compel bargaining. At the con- 
clusion of the second strike the Company refused to rein- 
state certain employees, and that gave rise to the second 
unfair labor practice proceeding. In the 1950 opinion en- 
forcing the Board’s second finding of unfair labor practices, 
the Court was faced by a further alleged doubt of the 
Union’s majority status. The Court responded to that con- 
tention by saying: 


“The contention that the Company was in doubt as 
to the Union’s representing a majority of employees is 
little short of absurd in view of the fact that practically 
all of the employees went out on strike in an attempt 
to compel the Company to bargain with the Union” 
179 F. 2d at 723. 


The absurdity of the Company’s position in Harris- 
Woodson is no different from the attempt on the part of the 
Company here to refuse to recognize the proof of majority 
support in this case. 

The Fourth Circuit reaffirmed the validity of proof of 
majority status through picket line support in its decision in 
NLRB v. Preston Feed Corporation, 309 F. 2d 346, 350-51 
(4th Cir. 1962) : 
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“There is no question as to the Company’s knowl- 
edge of the Union’s representative status because it was 
well aware that its employees were in the picket line 
protesting the Company’s discharge of Matthews. In 
NLRB v. Harris-Woodson Co., 4 Cir., 179 F. 2d 720, 
723, we said that it was little short of absurd for an 
employer to express a doubt as to the representative 
status of a Union when the majority of the employees 
had gone on strike under its guidance.” 


The Board itself has recently reaffirmed its position that 
any doubt an employer may have as to majority status is 
removed when a majority of the employees strike for recog- 
nition. Holland Custard and Ice Cream, Inc., 158 NLRB 
No. 116, 62 LRRM 1186. 


In this very case, the Trial Examiner noted at the hear- 
ing that “picket line participation has always been re- 
garded as evidence of support of the striking labor organi- 
zation” (J.A. 291). In his decision, however, he did not 
rely upon this alternative basis for finding a refusal to bar- 
gain. In dictum, his decision (J.A. 494 n. 6) suggests two 
possible obstacles to such a finding here, upon which we 
wish to comment: (1) that the list of employees who struck 
and performed picket duty might not constitute proof that 
the Company knew a majority of its employees were picket- 
ing and/or striking; and (2) that the list might not con- 
stitute sufficient proof of the fact that the employees named 
hereon actually engaged in the strike and/or picketing. 
Neither of these concerns is valid. 


(1) The Trial Examiner’s concern that the list was not 
sufficient proof that the Company knew a majority of its 
employees were striking and picketing is both legally and 
practically untenable. Picketing was conducted solely at 
the Company’s plant and the Company’s supervisors neces- 
sarily observed the picket line as they went to and from 
work each day, and while they were at work. Based upon 
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that observation the Company must certainly have ascer- 
tained who actually participated in the picketing and who 
did not participate. The reason to make such verification 
was known to the Company, as it had been forewarned in 
the letter of March 30 that the Union was relying upon its 
majority representation in the strike as a further basis for 
demanding that the Company begin collective bargaining. 
Beyond that, this basis for finding a refusal to bargain was 
specifically set forth in the unfair labor practice charge 
filed by the Union on June 21, 1966, the day after the em- 
ployees returned to work (J.A. 350-51). The reason to 
validate such information and the opportunity to do so 
were available to the Company.* Moreover, it is incon- 
ceivable that the Company did not know, on any given day, 
how many employees were absent from work and, knowing 
that for eleven consecutive weeks a majority of its em- 
ployees was absent, the Company is hard put to claim that 
it did not know a majority supported the strike. 
Furthermore, as a legal matter, it is well settled that a 
Company cannot rely upon its own refusal to observe the 
obvious as a basis for claiming that it continued to have a 
good faith doubt. This issue has arisen most frequently in 
cases where the Union claims majority status on the basis 
of authorization cards. If the other elements of refusal to 


+The Trial Examiner apparently believed the number of employee 
pickets could not be ascertained because other persons also picketed. 
This statement, too, has no relevance. If in doubt of the majority dur- 
ing the strike, the Company could have asked for proof from the 
Union. Furthermore, it is hard to believe that supervisors could not 
identify the employees they supervise. In any case, those persons who 
were not employees who appeared on the picket line were few, and 
none appeared regularly except the easily identifiable three Union staff 
representatives. The total of non-employee pickets was only 15 or 20. 
In addition, to the three staff representatives of the Union, this group 
included 4 to 6 employees from the Medina Plant who appeared only 
on the first morning of the strike, and a group of the wives of the 
striking employees who appeared for about a week and a half out of 
the total eleven week strike. (J.A. 301-02.) 
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bargain are present, an employer claim that it never saw 
the cards, and therefore retained its “doubt”, has uniformly 
been rejected as a defense. See, e.g., Joy Silk Mills, supra, 
185 F. 2d at 741; NLRB v. Whitbeck, — F. 2d —, 66 
LRRM 2050 (6th Cir. 1967). 


(2) The Trial Examiner’s other contention, that the lists 
(J.A. 370-77) were not a reliable indication of those who 
struck and picketed, does not comport with the record. The 
lists were presented through the testimony of the employee 
Harold Smith, Recording Secretary of the Local Union. 
Smith indicated that the lists were compiled by Charles 
Scrivens, Local Union President; Ray Bentley, Local Union 
Vice-President; and Smith. They jointly reviewed, on the 
basis of their own knowledge and observations, the eleven- 
weck strike and determined which employees had picketed 
and which employees had not gone in to work, even though 
they did not picket. The indication of those names had 
been sent to counsel who had a list prepared for presenta- 
tion in evidence (J.A. 292). That list was later verified by 
all three of the individuals as being an accurate statement 
of their recollection (J.A. 305). Upon cross-examination 
of Smith, and the subsequent testimony of employee Bentley 
in regard to the list, it was further brought out that two 
types of underlying documents were used in the preparation 
of the lists: they went over a list of employees who had 
signed membership cards in the Union, and put marks next 
to those persons whom they had observed striking and pick- 
eting, and they refreshed their direct recollections with 135 
food vouchers which had been given to employees who had 
picketed in the last week of the strike (J.A. 298-99, 313-14, 
317-20, 327). Bentley also testified that they observed at 
least two employees who stood picket duty who had not ob- 
tained food vouchers (J.A. 327). Both Bentley and Smith 
indicated that they had spent almost all of the days of the 
strike on the picket line (J.A. 305, 314). Smith indicated 
that he could personally identify on sight 153 of the 156 
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people on the list who participated in picketing duty (J.A. 
300). 

In short, the lists were an orderly way of getting into 
evidence the final conclusion as to the majority of the em- 
ployees both participating in the strike, and participating in 
picketing during the strike. The evidence further revealed 
that at least 135 employees performed picketing duty dur- 
ing the last week of the strike, indicating that a majority of 
the 260 people in the bargaining unit remained in active 
support of the Union by picketing as well as by staying 
away from work, for the entire eleven weeks of the strike 
(J.A. 321). 

This evidence is more than sufficient to indicate that the 
lists were representative. Of course, theoretically, it would 
have been possible to call each and every employee in the 
bargaining unit to find out whether or not they had struck 
or whether they had participated in the picketing. Such a 
procedure, however, is a practically impossible way to pro- 
ceed. In similar circumstances, the Board has recognized 
and approved the introduction of summary evidence which, 
unlike the present case, was not even based upon personal 
observation, and this Court has approved that procedure. 
Northwest Engineering Co., 158 NLRB No. 48, 62 NLRB 
1089 (1966), enforced — U.S. App. D.C. —, 376 F. 2d 770 
(1967). 

Furthermore, it is important to note that there was no 
objection to the introduction of the lists by Counsel for the 
General Counsel. The only objection made to their intro- 
duction was by Counsel for the Company, and that objec- 
tion was based solely upon relevancy (J-A. 289, 292, 293). 
There is nothing in the record which challenges the ade- 
quacy of the lists to prove what they are intended to prove. 
The Company offered no contraverting evidence. Their 
relevancy has already been discussed, and was admitted by 
the Trial Examiner. There can be no real challenge to the 
weight of the evidence in the proof that 182 employees par- 
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ticipated in the strike; 156 of them performed picketing du- 
ties, and at least 135 of them performed picketing duty in 
the closing week of the strike. Eleven weeks of continual 
majority support in an effort to obtain recognition is clear 
upon this record, and as we have shown, it follows that the 
Company could not have had a good faith doubt concern- 
ing the Union’s majority. 


D. The Company’s Contemporaneous Commission of Unfair 
Labor Practices Designed to Destroy the Union’s Support 
Is Additional Evidence of Its Bad Faith 


We have shown above all that is necessary to prove a vio- 
lation of Section 8(a) (5). However, the record contains 
additional evidence of ‘bad faith” which bolsters the cor- 
rectness of our position: the Company’s contemporaneous 
commission of unfair labor practices designed to destroy the 
Union’s majority. 

This Court recognized in Joy Silk Mills, supra, that an 
employer violates Section 8(a) (5) when its refusal to bar- 
gain is “due to a desire to gain time and to take action to 
dissipate the Union’s majority . . .”. (185 F. 2d at 741). 
This Court approved the Board’s view that: 


“In cases of this type the question of whether an 
employer is acting in good or bad faith at the time of 
the refusal is, of course, one which of necessity must be 
determined in the light of all relevant facts in the case, 
including any unlawful conduct of the employer, the 
sequence of events, and the time lapse between the re- 
fusal and the unlawful conduct” (185 F. 2d at 742). 


It is perfectly evident in this case that the Company’s re- 
fusal to recognize the Union was motivated by a desire to 
dissipate its majority status. The Trial Examiner and the 
Board found that the unfair labor practices began a few 
days after the Certification was issued, with the Employer’s 
posting a new notice forbidding Union solicitation in the 
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plant. The campaign of unfair labor practices accelerated 
after the Company received the Union’s letter indicating 
there would be a strike on April 1. Immediately, Foreman 
Becker began to threaten employee Smith with a decrease 
in his earnings. The campaign culminated with the speeches 
given by the Foremen on March 31, threatening the em- 
ployees with discharge for participating in the strike. It is 
important to remember that March 31 was the same day on 
which the Company denied the Union’s request for recogni- 
tion based upon participation in the strike. 

In addition, the Union argues at other places in this Brief 
that the Trial Examiner and the Board erred in not finding 
further unfair labor practices in the threat made by Fore- 
man Huddleston to employee Alexander for speaking to 
Local Union President Scrivens, and in other comments 
dealing with such matters as vacation pay and hospitaliza- 
tion insurance which were made by the Foremen in their 
speeches. Also, the Union believes that there was an addi- 
tional violation present in the letters which the Company 
sent to probationary employees during the strike, indicating 
to them that the beginning of their insurance coverage was 
being adversely affected by their participation in the legal 
strike. This letter carried out one of the threats the Fore- 
men had made in their speeches.* Whether or not any or 
all of the Union’s contentions as to the additional unfair 
labor practices are accepted, those violations found by the 
Trial Examiner and the Board are in themselves adequate 
for application of the theory of Joy Silk Mills to require a 
finding of bad faith on the part of the Company and the 
issuance of a bargaining order to redress this violation of 
§ 8(a) (5) of the Act. 


Furthermore, the facts of this case are such that even if 


>The unfair labor practices referred to here are in addition to the 
violations arising out of the Company’s granting wage increases and 
other benefits during February and March. The status of those viola- 
tions depends primarily upon the upholding of the Certification. 
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the Company had not committed the numerous unfair la- 
bor practices which it did commit, its bad faith would be 
shown by its delay in recognizing the Union even though 
the Union’s majority support continued for the full eleven 
weeks of the strike. That kind of delay in recognition, in 
order to gain time to dissipate the Union’s majority, is one 
of the bases of the theory of Joy Silk Mills, and was applied 
as the exclusive basis for a finding of bad faith in Retail 
Clerks Union Local No. 1179 v. NLRB, (John P. Serpa, 
Inc.) F. 2d , 64 LRRM 2764 (9th Cir. 1967). 
In Serpa, after being shown proof of the Union’s majority 
representation, the Company promised to contact the Union 
shortly after contacting its attorney. However, the Com- 
pany did not contact the Union after speaking with its at- 
torney but said nothing until the Union filed unfair labor 
practice charges. Following that the Company then met 
with representatives at the Union, and told them that it 
did not want to recognize the Union and that this was a 
matter for its trade association. On these facts the court 
found that the delay in recognition of the Union indicated 
the Company’s “rejection of collective bargaining prin- 
ciples.” —— F. 2d at —, 64 LRRM at 2768. 


The Company in this case had even better knowledge 
than the Company in the Serpa case of the Union’s status 
as the representative of the majority of the employees in the 
bargaining unit. Also, the delay in this case was not just a 
few days, which the Court found unjustified in the Serpa 
case, but lasted more than eleven weeks throughout which 
period of time the Union continued to maintain its status 
as a majority representative. There is nothing in the record 
that indicates any reason why the Company did not extend 
recognition throughout the long strike, except its complete 
rejection of the strike as being a method of proving ma- 
jority representation. That position is legally untenable, 
and the Company’s attempt to hide behind that position is 
further evidence of its lack of any good faith doubt of the 
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Union’s status as representative of the majority of the em- 
ployees. 

Upon any or all of these theories, the Company’s bad 
faith is amply demonstrated on this record. The addition 
of this element to the demand and the refusal, and the 
proof of majority status, reinforces the necessity for finding 
a violation of Section 8(a) (5) of the Act in the Company’s 
refusal to commence negotiations with the Union, not only 
shortly after the strike began, but throughout its duration. 


E. The Union’s Alleged “Misrepresentation” Cannot Justify 
the Refusal to Bargain on and after April 1, 1966 


We anticipate an argument from the Company that, if 
this Court accepts its contention that the alleged “misrep- 
resentation” vitiated the certification, it must likewise con- 
clude that the “misrepresentation” vitiated the subsequent 
demonstration of majority by the strike and picket line. 
That argument will not hold water in light of the time se- 
quence involved. 

The alleged misrepresentation was contained in a letter 
dated June 2, 1965, two days before the Board election. If 
this Court were to vitiate the certification, it would neces- 
sarily be because of the proximity between the letter and 
the election. 

The strike, in which the Union again proved its majority, 
occurred ten months later. The Company had ample time, 
and indeed made ample comment on that misrepresentation 
by posting notices in the plant following the Hearing Of- 
ficer’s Report and Recommendations issued in the repre- 
sentation case, and by posting another notice following the 
Board’s Decision in the representation case (J.A. 330-31). 
In addition to what the record reveals that it actually did, 
the Company, of course, had unlimited access to its em- 
ployees between the election of June 4, 1965 and the begin- 
ning of the strike on April 1, 1966. During that period of 
time, the Company could have taken whatever action it felt 
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was necessary to overcome whatever real or imagined ef- 
fects the alleged misrepresentation of the Union may have 
had. Therefore, it cannot be said that the actions of June, 
1965 in any way tainted the proof of majority made anew 
beginning on the morning of April 1, 1966. It is, of course, 
the Board’s basic approach to these problems that even 
when one is speaking of a clear misrepresentation, it is only 
a basis for setting aside an election, one method of proving 
majority status, if the misrepresentation is made so close to 
the time of the election that the other parties do not have 
an adequate opportunity to reply. Hollywood Ceramics 
Company, Inc., 140 NLRB 221 (1962). There can be no 
question that nearly ten months is sufficient time in which 
to reply. 


F. The “Strike Majority” Issue was Properly Raised, and Is 
Before This Court 


We anticipate that the Company will argue (as it did in 
its Motion to Transfer, p. 11), that the Union’s alternative 
8(a)(5) claim — based on the “strike majority” — is not 
properly in issue because not espoused by the General 
Counsel. This contention is without merit. 


It was settled early in the hearing that this theory of the 
Union was within the scope of the Complaint although the 
General Counsel chose not to rely upon it. This was made 
quite clear in the following exchange between the Trial Ex- 
aminer and Counsel for the General Counsel, which took 
place during the discussion as to the admissibility of Charg- 
ing Party’s Exhibit No. 1 and the Union’s pursuing of a line 
of inquiry and presenting evidence in regard to the majority 
strike. 


TRIAL EXAMINER: Mr. Hill, what is your posi- 
tion with respect to the propriety of this line of in- 
quiry? 

MR. HILL: Well, I think the facts which the 
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Charging Party wishes to bring out at this time, well, 
while this evidence is factual I think the complaint is 
broad enough to encompass this theory which he is 
presenting. However, the General Counsel does not 
make this argument and this theory part of his case 
(J.A. 290-91). 


In another part of this Brief, the Union argues that the 
Charging Party has a right to propose amendments to a 
complaint, to advance theories not encompassed within the 
complaint. Whatever the correctness of that contention, 
however, it has been uniformly held that the Charging 
Party may advance theories which are encompassed within 
the complaint, even if the General Counsel remains neutral 
(as here) or opposes the Charging Party’s theories. This 
Court has expressly so declared. International Union of 
Electrical Workers v. NLRB (NECO Corp.), 110 US. 
App. D.C. 91, 289 F. 2d 757, 760 (1960) : 


“During the hearing the charging party can . . . pro- 
pound theories which the General Counsel fails or re- 
fuses to rely upon.” 


See also to the same effect, Frito Company, Western Divi- 
ston v. NLRB, 330 F. 2d 458 (9th Cir. 1964) ; Independ- 
ent Metal Workers Union, Local No. 1 (Hughes Tool Com- 
pany), 147 NLRB 1573 (1964). 


G. The Appropriate Disposition of the “Strike Majority” Issue 


The Union believes that the underlying certification in 
this case is appropriate, and the Company’s refusal to honor 
that certification is a more than adequate basis for finding 
a violation of Section 8(a) (5) of the Act and enforcing the 
Board’s order based upon the Company’s conduct in re- 
sponse to the certification. If the Court agrees with the 
view of the Board and the Union in regard to the validity 
of the certification, then the Court need not reach the issue 
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of whether or not a separate refusal to bargain took place 
because of the failure to commence bargaining in response 
to the strike by the majority of the employees. However, if 
for any reason the Court has any question or doubt about 
the validity of the underlying certification, then the Court 
should reach the issue of the majority strike as the basis for 
a refusal to bargain violation on its merits. 

This case should not be remanded for further considera- 
tion by the Board. The “strike majority” issue was fully 
tried. All that remains is the necessity for a legal deter- 
mination. The governing law is clear, as we have shown. 

We need not tell this Court that a remand and further 
delay will only mean that employees, a majority of whom 
selected the Union as their bargaining representative in 
June of 1965, will be further delayed in their efforts to have 
a collective bargaining representative to deal with thcir 
Company. The nearly two-and-one-half year delay which 
has now occurred should not be further extended. 


Il. THE COMPANY VIOLATED SECTION 8(a)(1) BY 
THREATENING REPRISAL FOR FURTHER CON- 
TACT WITH THE LOCAL UNION PRESIDENT 


Paragraph 8(A) of the Complaint alleged that the Em- 
ployer, through Foreman Huddleston, violated Section 8 
(a) (1) of the Act by threatening employees “with reprisals 
because of their Union activities, sympathies and desires.” 
The evidence in support of this allegation dealt with the 
incident of March 21 or 22, just after the Company re- 
ceived the Union’s letter of March 20 (J.A. 470-71). This 
is the letter which informed the Employer of the Union’s 
intention to strike on April 1, 1966, if negotiations were not 
underway. This letter was signed by the newly-clected of- 
ficers of the Local Union, including the President, Charles 
Scrivens. This incident involves a conversation between 
employee Donald Alexander and Foreman Huddleston 
after Alexander had been seen talking to Scrivens. 
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Alexander testified that when he couldn’t find the fore- 
man in the department, where he had been sent to get some 
special motors, he talked to Scrivens for a moment on some 
immaterial matter, and then when he saw Huddleston com- 
ing over, he went to meet him to ask him about getting the 
items he needed. Alexander says that Huddleston then 
threatened him and told him not to talk to Scrivens any 
more for “he will get you in trouble. . . . I don’t want to 
ever catch you in there talking to him again” (J.A. 307). 
He told him to get out of the department and stay out. This 
threat by Huddleston took place before Alexander could 
show him the numbers of the motors he was to obtain. 

The Trial Examiner did not find a violation here, as he 
believed Huddleston’s claim that he saw Scrivens and Alex- 
ander talking together, and that the basis for his reprimand 
and threatening remark to Alexander was because he was 
bothering an employee in Huddleston’s department (J-A. 
490). 

The Trial Examiner treated this as a problem of the pre- 
ponderance of the evidence. Careful reading of the Record 
indicates that Huddleston’s recollection of this event was 
not very specific. He could not recall the time of day the 
conversation took place (J.A. 344). Huddleston did not 
remember whether or not he used the word “trouble” (J.A. 
346). The word “trouble” only fits the rationale the Gen- 
eral Counsel and the Union use to explain the incident. 
Therefore, the more probable conclusion on this record is 
that Huddleston did threaten Alexander because he was 
talking to the newly elected local Union President just after 
a strike became imminent, and not because of some normal 
employee work problem. 

A reversal of the Board’s finding establishing a violation 
in accord with Paragraph 8(A) of the Complaint would 
change the terms of the Board’s order. Paragraph 1(B) of 
the present order forbids threatening employees with re- 
prisals if they exercise their “right to strike or engage in 
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other lawful concerted activities under the Act” (J.A. 497). 
This portion of the order was designed to remedy, and is 
accordingly confined to, violations alleged in Paragraphs 8 
(B) and 9 of the complaint, which dealt with threats spe- 
cifically related to strike activities. 


The type of additional provision which would have ap- 
peared in the Board Order had Paragraph 8(A) of the 
Complaint been sustained is evident from Eastern Die Com- 
pany, 142 NLRB 601 (1963), enforced 340 F. 2d 607 (Ist 
Cir.) cert. denied 381 U.S. 951 (1965). In that case, the 
Board upheld an allegation that a supervisor said talking to 
union organizers “would get the boys in trouble.” 142 
NLRB at 608, 614. This is identical to the allegation of 
Paragraph 8(A) of the Complaint in the instant case, and 
the remedy which the Board there entered contained a pro- 
hibition against: 


“(C) Threatening employees with economic repris- 
als because of their adherence to the above-named or 
any other labor organization.” 142 NLRB at 604-05 
(emphasis supplied ) . 


This order is considerably broader than the one entered 
in the instant case. 


The Trial Examiner and the Board erred in failing to 
find a violation in the Alexander-Huddleston incident. The 
Court should find such a violation, and instruct the Board 
to issue an appropriate addition to its order to redress this 
violation. 

This matter assumes somewhat more than the usual im- 
portance of an additional 8(a)(1) violation because the 
situation in which the incident took place was one where 
the Union was not being recognized by the Employer as the 
bargaining representative. Under those circumstances, the 
Union carries a tremendous burden in maintaining a viable, 
in-plant organization which will be ready to effectively rep- 
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resent the employees when the recognition which the Union 
is legally due is finally accorded. It appears in this case 
that it will be the order of this Court which will finally 
force such recognition. It is important in such a situation 
that the right of employee contact with the officers of the 
local Union be protected. Any attempt at isolation of the 
local Union officers must undercut the Union’s strength, 
and become an important factor when collective bargaining 
finally begins. Therefore, this violation should be given 
special attention, and an appropriate order should be issued. 


Ill. THE COMPANY VIOLATED SECTION 8(a)(1) BY 
THREATENING LOSS OF BENEFITS FOR STRIK- 
ING, AND BY ACTUALLY TERMINATING BENE- 
FITS OF PROBATIONARY EMPLOYEES 


Foremen Huddleston and Becker in their remarks to the 
Employees not only threatened them with discharge for 
joining in the strike, but also took pains to inform the em- 
ployees that their hospitalization insurance benefits would 
be affected if they struck. Foreman Becker also said that 
vacation pay would not be forthcoming (J.A. 492). Becker 
maintained silence in response to a direct question by an 
employee regarding the fact that the Company’s vacation 
policy only required an employee to work 60 percent of the 
payroll periods preceding the June 1 or December 1 quali- 
fication date, whichever happened to apply to the employee 
based upon his original date of hire (J.A. 286). On April 
26th probationary employees were told they had lost their 
credit toward the ninety days needed for insurance coverage 
because they participated in the strike. 

Each of these items constitutes an additional violation of 
§ 8(a) (1) which neither the Trial Examiner nor the Board 
found. The Trial Examiner took note of the vacation pay 
and hospitalization insurance comments, but did not find 
violations in these statements. He restricted his finding of 
violations to the Foremen’s statements that strikers could be 
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discharged (J.A. 493). The Board affirmed those findings. 
All of the additional violations argued for here are encom- 
passed within paragraphs 8(B) and 9 of the Complaint. 


A. The Threat of Loss of Vacation Pay 


Foreman Becker indicated that a strike could lead to a 
loss of vacation pay and maintained silence when an em- 
ployee asked him how that could be since many employees 
had already met the requirement of having worked the 
minimum of 60 percent of the pay periods within their 
qualifying year. This would of course be true for almost 
all employees whose qualifying date was June 1, as ten 
months had elapsed since their qualifying period began. 
The only other qualification the Company sets forth for 
vacations is seniority, and of course, a large number of em- 
ployees had met the minimum one year seniority and were 
entitled to at least one week vacation. Other employees 
were entitled to more. 

The Board itself has recently found a violation in a simi- 
lar threat of the loss of vacation pay. In Frick Company, 
161 NLRB No. 99, 63 LRRM 1397 (1966) the Board up- 
held the Trial Examiner’s finding of a violation where the 
Employer sent striking employees a letter telling them that 
they could lose their vacation pay if they did not return to 
work on a day which the Company’s vacation policy speci- 
fied they must be working in order to receive the pay. A 
direct parallel also exists in that case as the Employer there 
had a requirement that employecs must work 75 percent of 
the pay periods during the qualifying year. In Frick Com- 
pany, the Board went beyond what it would have had to do 
in this case by finding that the Employer could not insist 
upon the employees’ presence at work on a certain date even 
though specified in its vacation policy, if those employees 
were on strike. It held that the employees still qualified 
for vacation pay and that the letter telling them that they 
would not so qualify was a violation of both Sections, 8(a) 
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(1) and 8(a) (3) of the Act. Frick Co., supra, TXD 12- 
13, 25-26. In this case the Employer paid the employees’ 
vacation pay so there is no 8(a) (3) violation, but its threat 
not to release the vacation pay due to striking employees is 
an 8(a) (1) violation. 


1. The Threatened Loss of Hospitalization Insurance 


The Foremen also indicated to the employees that their 
insurance coverage terminated as of May 7 (J.A. 492). Al- 
though the Employer continued this coverage during the 
strike, and so informed the employees, the threat of discon- 
tinuance without telling the employees that they might 
maintain their own coverage through payment of the pre- 
mium, or in any way indicating to them why the Employer’s 
insurance agreement required such termination for em- 
ployees on strike, was a blatant threat of loss of benefits in 
violation of Section 8(a) (1). 


2. The Postponement of Insurance Coverage for Probationary 
Employees 


On April 26, 1966, a letter was sent to all probationary 
employees by the Company’s Personnel Director (J.A. 414). 
In this letter the Company told all the probationary em- 
ployees that their time on strike would be considered a 
break in their continuous service, and that therefore their 
coverage under all the Employer’s group insurance plans 
would be postponed until they had reported back to work 
for ninety days. The Employer presented no evidence in- 
dicating that the insurance arrangement between the Em- 
ployer and its insurance carrier required the Employer to 
take this step. Furthermore, the use of the word “inter- 
prets” in the letter indicates that this is not a necessity, but 
a matter of discretion with the Company. 

In similar circumstances the Board has held it a violation 
to use the time employees are on strike to effect a decrease 
in the benefits they receive. Qualtty Castings Company, 
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139 NLRB 928 (1962), enforcement denied, 325 F. 2d 36 
(6th Cir. 1963). In Quality Castings the Board found the 
violation in the Employer’s change in the criteria used for 
distribution of its profit sharing plan in such a manner that 
those criteria adversely affected employees who remained 
on strike for an extended period of time. 


In its reversal of the Board’s decision, the Court accented 
that the action of the Employer in regard to the plan “made 
absolutely no reference to strike time, or to anything con- 
nected with the Union or with Union activity.” 325 F. 2d 
at 43. The Court also pointed out the plan disqualified em- 
ployees who were not involved in the strike as well as those 
who were. 325 F. 2d at 43. This qualification and expla- 
nation of its ruling setting aside the Board’s order by the 
Court, indicates that even that Court would on the facts of 
this case find a violation. Here, the letter of April 26th spe- 
cifically said that it was the strike which was causing an in- 
terruption in the period of time required to qualify for in- 
surance benefits. The basic unfairness of this procedure be- 
comes clearer if one takes the hypothetical employee who 
had completed 85 or 89 of the 90 days of his probationary 
period and then joined the strike. That employee’s invest- 
ment in employment with Luxaire, Inc. was very seriously 
affected by his exercising his right to join in protected con- 
certed activity. Probationary employees must be protected 
in the exercise of their Section 7 rights just like other em- 
ployees. A further violation of Section 8(a) (1) should be 
found, and the Board should be instructed to issue an ap- 
propriate order. 


IV. THE BOARD HAS AUTHORITY TO AMEND 
COMPLAINTS AT THE REQUEST OF THE 
CHARGING PARTY, OVER OBJECTION OF THE 
GENERAL COUNSEL 


A week before the trial on the complaint, the Union filed 
a motion asking the Board to amend the complaint, to add 
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allegations above and beyond those covered in the com- 
plaint (J.-A. 366-68). This motion was opposed by the 
General Counsel (J.A. 368-69), and at the beginning of the 
hearing it was denied by the Trial Examiner, on the 
ground that the Board is not empowered to amend a com- 
plaint over the objection of the General Counsel (J.A. 283, 
483 n. 1). After the close of the General Counsel’s case, 
the Union renewed its motion, pointing out that certain of 
the new allegations were supported by evidence already in- 
troduced (J.A. 332). The Trial Examiner again denied the 
motion (J.A. 332-33), and the Union made an offer of 
proof detailing the additional evidence it would have intro- 
duced to support its allegations (J.A. 333-39). The Union 
excepted to the denial of its motion but the Board, sub 
silentio, affirmed it. 

Among the allegations which the Union sought to add to 
the complaint were that the Company unilaterally discon- 
tinued insurance coverage for employees who participated 
in the strike, and that the Company denied a promotion to 
an employee because of his participation in the strike. 
These allegations relate to subjects totally different from 
those remedied by the Board’s order. 

Manifestly, if the Board had granted the Union’s motion 
to amend the complaint, and found the additional viola- 
tions alleged, employees would have received substantial 
economic benefits as a remedy (recompense of insurance 
benefits denied, and backpay to the employee denied pro- 
motion) and additional “cease and desist” provisions would 
have been included in the order. There can be no question, 
therefore, but that the Union is substantially aggrieved by 
the Board’s treatment of these issues. 

We believe the Board’s decision that it lacks power to 
amend complaints at the request of the Charging Party is 
legally erroneous. As we show herein, the Board has such 
power. Since the Board has not passed upon the merits of 
the Union’s motion, denying it solely on the assumed lack 
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of power, this portion of the case must be remanded to the 
Board for a ruling “on the merits” of the Union’s motion. 


The Board’s power to amend complaints is expressly set 
forth in Section 10(b) of the Act, 29 U.S.C. § 160(b) : 


“Any such complaint may be amended by the mem- 
ber, agent or agency conducting the hearing or the 
Board in its discretion at any time prior to the issuance 
of an order based thereon.” 


This provision was a part of the original Wagner Act en- 
acted in 1935, and has remained unchanged ever since. 


The Board believes, however, that the subsequent enact- 
ment in 1947 of Section 3(d) of the Act, 29 U.S.C. § 153 
(d), deprives it of the power which it previously possessed 
to amend complaints at the request of the Charging Party. 
Sailors’ Union, 92 NLRB 547 (1950) ; Dallas Concrete Co., 
102 NLRB 1292, 1296-97 (1953), enforced on other 
grounds 212 F. 2d 298 (5th Cir. 1954) ; Sunbeam Plastics 
Corp., 144 NLRB 1010, 1011, n. 1 (1963). Section 3(d) 
provides, in relevant part: 


“There shall be a General Counsel of the Board who 
shall be appointed by the President, by and with the 
advice and consent of the Senate, for a term of four 
years. The General Counsel of the Board shall exer- 
cise general supervision over all attorneys employed by 
the Board (other than trial examiners and legal assist- 
ants to Board members) and over the officers and em- 
ployees in the regional offices. He shall have final au- 
thority, on behalf of the Board, in respect to the inves- 
tigation of charges and issuance of complaints under 
Section 10, and in respect of the prosecution of such 
complaints before the Board, and shall have such other 
duties as the Board may prescribe or as may be pro- 
vided by law.” (Emphasis supplied.) 
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We think the Board is misreading the statute. While Sec- 
tion 3(d) gives the General Counsel final authority over the 
issuance of complaints, it does not give him final authority 
over the amendment of complaints. On the contrary, Sec- 
tion 10(b) expressly authorizes the Board “in its discretion” 
to amend complaints at any time prior to the entry of its 
order. 

The Board’s misreading of the statute, first announced in 
1950, was premised exclusively upon a conception of the 
statute which has since been repudiated by the Supreme 
Court: that the statute creates only “public” rights, not 
“private” rights, and that accordingly only the General 
Counsel (who enforces the “public” interest) and not the 
Charging Party, can seek amendments. As the Board ex- 
plained its view, Sailors’ Union, 92 NLRB 547, n. 1: 


“Sections 8(a) and (b) of the Labor Management 
Relations Act create public and not private rights 
(Phelps Dodge Corp. v. NLRB, 313 U.S. 177). The 
protection of those rights is entrusted to public officials 
and not to private parties. The General Counsel of 
the Board has ‘final authority, on behalf of the Board, 
in respect of the investigation of charges and issuance 
of complaints under Section 10, and in respect of the 
prosecution of such complaints before the Board . . .’ 
Thus, the decision whether to issue a complaint, the 
contents of the complaint, and the management of the 
prosecution before the Board is entrusted to the sole 
discretion of the General Counsel (see Haleston Drug 
Stores, Inc., 86 NLRB 1166). It follows that only the 
General Counsel may move to amend a complaint to 
allege an additional violation of the Act. Otherwise 
the management of the cause would pro tanto be taken 
from the General Counsel and entrusted to a private 
party, which is contrary to the scheme of the statute 
and the specific provision of Section 3(d). As the Gen- 
eral Counsel has declined to join in the charging 
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party’s motion, it is hereby denied.” (Emphasis sup- 
plied. ) 

In 1965, the Supreme Court exploded the Board’s long- 
held notion that the Act creates only “public” rights. 
United Auto Workers v. Scofield, 382 U.S. 205 (1965). 
The particular issue in that case was whether the Charging 
Party has a right to intervene in support of a Board decision 
challenged in a court of appeals. The Board vigorously 
opposed such right, contending that the Act creates no “pri- 
vate” rights for the Charging Party to protect. The Su- 
preme Court held that the Act does create private rights: 


“[{T}he Board reasons [that] the Charging Party 
stands only to become a beneficiary of an order en- 
tered. As such, he is but another member of the pub- 
lic whose interests the Board is designed to serve. The 
Labor Board is said to be the custodian of the ‘public 
interest’, to the exclusion of the so-called ‘private inter- 
ests’ at stake . . . We disagree. 

“In prior decisions, this Court has observed that the 
Labor Act recognizes the existence of private rights 
within the statutory scheme. These cases have, to be 
sure, emphasized the ‘public interest’ factor. To em- 
ploy the rhetoric of ‘public interest’, however, is not to 
imply that the public right excludes recognition of pa- 
rochial private interests . . . 

“In short, we think that the statutory pattern of the 
Labor Act does not dichotomize ‘public’ as opposed to 
‘private’ interests. .Rather, the two interblend in the 
intricate statutory scheme,” (382 U.S. at 218, 220; em- 
phasis supplied). 

With Scofield, the entire predicate for the Board’s denial 
of power to amend complaints at the request of the Charg- 
ing Party crumbles. It remains true, of course, that only 
the General Counsel may issue complaints, for Section 3(d) 
so commands. In this manner, the agency controls such 
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considerations as budgetary limitations, possibilities of set- 
tlement, and determining which cases are important enough 
to warrant trial. But once a complaint has issued, and the 
administrative machinery has been set in motion, the 
question of how far to proceed is one with respect to which 
the Charging Party and the Board have a role. The Charg- 
ing Party may bring before the Board evidence which it 
believes violative of the Act, and the Board “in its discre- 
tion” may amend the complaint to encompass that evi- 
dence. Section 10(b), supra. 

The Board’s fundamental error was the assumption that 
Section 3(d) was intended to effect the rights of the Gen- 
eral Counsel vis-a-vis the Charging Party. It is clear that 
that was not Congress’ intention in enacting §3(d). 
Rather, Congress intended to establish the role of the Gen- 
eral Counsel vis-a-vis the Board. Whereas previously the 
Board had been both prosecutor and judge, the prosecu- 
torial role was to be taken from the Board and given to the 
General Counsel. Haleston Drug Stores v. NLRB, 187 F. 
2d 418, 421 (9th Cir.) cert. denied 343 U.S. 815 (1951); 
Frito Co. v. NLRB, 330 F. 2d 458, 462 (9th Cir. 1964). 

What we seek here is the right to submit evidence at the 
hearing, and to request the Board, in its judicial capacity, 
to amend the complaint to encompass the evidence intro- 
duced. This was a right which Charging Parties had prior 
to 1947, and the removal of the Board’s prosecutorial func- 
tions can in no way be read to have affected that right. 

We are aware that this Court, for reasons entirely differ- 
ent from those given by the Board, likewise ruled seven 
years ago that the Board may not amend a complaint at the 
Charging Party’s request over the objection of the General 
Counsel. International Union of Electrical Workers v. 
NLRB (NECO Corp.), 110 U.S. App. D.C. 91, 289 F. 2d 
757 (1960). This Court did not “employ the rhetoric of 
‘public interest’ ” (Scofield, supra) ; indeed, it described the 
broad role which the Charging Party is entitled to play in a 
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Board proceeding (289 F. 2d at 760). For this reason, this 
Court said it “might be disposed to accept petitioner’s dis- 
tinction between ‘issuance’ and ‘amendment’ and hold that 
the Board’s power under §10(b), to amend over Oppo- 
sition of the General Counsel, was not obliterated by the 
later enactment of § 3(d),” were it not for “the legislative 
history and judicial gloss upon §3(d).” (Id. at 760-61). 

We respectfully submit that neither the legislative history 
nor a judicial gloss dictate the result reached by this Court 
in NECO. Moreover, whatever the validity of NECO at 
the time it was decided, subsequent events have sapped it 
of continuing vitality. We discuss these matters herein. 


1. The Legislative History Supports Our View that the Board 
Retains the Power to Amend C omplaints over the Objection 
of the General C ounsel 


In NECO, this Court apparently assumed that, when 


Congress added § 3(d) in 1947, its failure to change § 10 
(b) was an inadvertence.© This assumption is erroncous. 
The bill which passed the House would have revised § 10 
(b) so that the Board would no longer have power to 
amend complaints, only to approve amendments: 


“Any such complaint or answer may, with the ap- 
proval of the Board, or with the approval of the mem- 
ber, examiner, or examiners, conducting the hearing, 
be amended at any time prior to the issuance of an or- 
der based thereon.” Leg. Hist. 194 (Emphasis sup- 


plied)” 


Had this revision been enacted, it would have indicated a 
desire on the part of Congress to take away the Board’s pre- 


6“TIn enacting § 3(d), Congress did not expressly abrogate the exist- 
ing and apparently inconsistent provision of § 10(b) relating to 
amendment.” 289 F. 2d at 761. (Emphasis supplied.) 

7“Leg. Hist.” refers to the two-volume “Legislative History of the 
Labor-Management Relations Act of 1947,” published by the NLRB. 
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existing power of amendment. In conference, however, 
§ 10(b) was restored to its original form. 

It is thus clear that the retention of Section 10(b) in its 
original form was not, as this Court supposed in NECO, an 
inadvertence. On the contrary, it was a deliberate act by 
the same conferees who drafted Section 3(d) in its final 
form. It cannot be assumed, therefore, that Section 3(d) 
sub silentio overruled Section 10(b). Rather, it is clear 
that Congress did not intend Section 3(d) to alter the 
Board’s amendment power. 

Additional support for our view is found in the state- 
ments of both sponsors and opponents of the 1947 Act. 
They repeatedly emphasized that Section 3(d) would take 
away the Board’s pre-existing power to issue complaints, 
but we can find not one statement that Section 3(d) would 
take away the Board’s amendment power. Particularly sig- 
nificant is Senator Taft’s analysis of Section 3(d); 2 Leg. 
Hist. 1622: 


“The Board itself has been sensitive to the reproach 
that it acts as judge, jury, and prosecutor, and in re- 
cent years has promulgated regulations which have 
delegated the power of issuing complaints to the vari- 
ous regional directors. Presumably the General Counsel 
would keep these regulations in effect, except that the 
regional directors would act pursuant to his general in- 
structions rather than those of the Board.” (Emphasis 
supplied. ) 


Senator Taft thus viewed § 3(d) as transferring supervision 
of the regional directors—who issued complaints—from the 
Board to the General Counsel. But the power of amend- 
ment had never been delegated to the regional directors and 
Senator Taft clearly was not contemplating a transfer of 
that power. 

See also, e.g., the remarks of Rep. Landis, 1 Leg. Hist. 
905: “The General Counsel . . . will have the authority 
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over whether complaints of unfair labor practices shall be 
filed against employers or Unions” (emphasis supplied) ; 
and President Truman’s veto message, 1 Leg. Hist. 918: 
“The General Counsel would decide . . . whether charges 
were to be heard by the Board” (emphasis supplied). The 
veto message was intended as a parade of “horribles”; the 
particular section from which this quote is excerpted item- 
ized the ways in which the Act “would invite conflict be- 
tween the Board and its General Counsel.” Had the Act 
abrogated the Board’s amendment power, it is unlikely that 
the veto message would have overlooked it. 

In sum, the legislative history contains no indication that 
Congress intended other than what it said by its deliberate 
retention of Section 10(b). To conclude, as this Court did 
in NECO, that all Section 10(b) means is that the Board 
can refuse amendments requested by the General Counsel 
(289 F. 2d at 761) is to give the statutory words a strained 
construction unwarranted by the legislative history.* 


2. There is No “Judicial Gloss” Dictating a Contrary Result 


This Court, in NECO, cited the legislative history and 
“judicial gloss” as dictating its decision that §3(d) abro- 
gated the Board’s amendment power. We have already 
shown that the legislative history does not dictate that re- 
sult, but indeed suggests the opposite. We now show that 
the NECO result is not dictated by a weight of judicial 
decisions. 

We have undertaken a diligent search, and have been 
unable to find any pre-NECO judicial decisions holding 
that § 3(d) abrogated the Board’s amendment power. The 
only case cited in NECO for that proposition involved the 
power to issue complaints, not to amend them. NLRB v. 
Bar-Brook Mfg. Co., 220 F. 2d 832 (5th Cir. 1953). 


8 Indeed, this construction is precisely what would have been ac- 
complished by the House Bill’s revision of Section 10(b), quoted 
above, which was rejected by the conferees. 
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Indeed, the only pre-NECO decision we have found dis- 
cussing the amendment issue at all is NLRB v. Sterling 
Furniture Co., 202 F. 2d 41 (9th Cir. 1953), and there the 
court expressly held that Section 10(b) empowers the 
Board to amend complaints. In NECO, this Court distin- 
guished Sterling on the ground that there the General 
Counsel had approved the amendment. 289 F. 2d at 761. 
But the Ninth Circuit has recently declared that its decision 
in Sterling would have been the same even if the General 
Counsel had not approved the amendment. Frito Co. v. 
NLRB, 330 F. 2d 458, 463 (9th Cir. 1964) : 


“The Board argues that the Sterling case, supra, is 
inapposite inasmuch as the General Counsel in that 
case approved the amendment of the complaint. There 
is, however, no reason to think that the result would 
have been otherwise had the General Counsel not ap- 
proved the amendment ...” (Emphasis supplied.) 


Nor has there developed, since NECO, such an avalanche 
of judicial decisions as to suggest that there is now a judicial 
gloss dictating the NECO result. The Fourth Circuit has 
expressly followed NECO, Wellington Mill Div. v. NLRB, 
330 F. 2d 576, 590-91 (4th Cir. 1964), and the Third Cir- 
cuit has reached the same result by adopting the Board’s 
“public rights-private rights” distinction since discredited 
in Scofield. Piasecki Aircraft Corp. v. NLRB, 280 F. 2d 
575, 588 (3d Cir. 1960).° But the Ninth Circuit has ex- 
pressly held that Section 10(b) empowers the Board to 
amend the complaint over objection of the General Coun- 
sel, if the evidence introduced at the hearing warrants such 


® The holding in Piasecki was supported by citation of the Supreme 
Court’s discussion in Amalgamated Utility Workers v. Consolidated 
Edison Co., 309 U.S. 261, 264-65, which the Board claimed held that 
there are no private rights under the Act. In Scofield, the Supreme 
Court declared that Consolidated Edison did not stand for that prop- 
osition. 382 U.S. at 220-21. 
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amendment. Frito Co. v. NLRB, 330 F. 2d 458 (9th Cir. 
1964) .*° 

Moreover, probably the most important of all, the Su- 
preme Court in Scofield appears to have declared that, 
once the complaint has issued, the Board rather than the 
General Counsel controls the scope of the hearing, 382 U.S. 
at 219: 


“The statutory machinery begins with the filing of 
an unfair labor practice charge by a private person . . . 
When the General Counsel issues a complaint and the 
proceeding reaches the adjudicative stage, the course 
the hearing will take is in the agency’s control . . .” 
(Emphasis supplied.) 


3. The Recent Trend of Judicial Decisions Expanding the 
Rights of Charging Parties Dictates that They Be Allowed 
to Request the Board to Amend Complaints 


We have shown that the language of the statute and the 
legislative history indicate that the Board may amend com- 
plaints at the request of the Charging Party, and that there 
is no judicial gloss dictating a contrary result. We now 
show that the result we seek is also supported by the trend 


10In Frito, the court declared that the General Counsel can pre- 
clude such occurrences by objecting to the Charging party’s evidence 
as outside the scope of the complaint, 330 F. 2d at 462, 465, but that, 
once the evidence is admitted, Section 10(b) gives the Board free rein 
to amend. We believe Frito creates an anomalous dichotomy in which 
the Charging Party’s ability to secure amendments depends upon its 
agility to slip evidence into the record (or, conversely, upon the sleepi- 
ness of the General Counsel), and that it imposes a partial barrier on 
the operation of Section 10(b) not warranted by the language of Sec- 
tion 10(b) or the legislative history. The partial limitation expressed 
in Frito was premised, again, on the “public rights” theory (330 F. 2d 
at 462) subsequently discredited in Scofield. 

In any event, certain of the Union’s claims were based on evidence 
introduced, as it advised the Trial Examiner at the hearing (J.A. 
332). Thus, even if this Court were to adopt the Frito distinction, a 
remand would be required. 
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of recent decisions expanding generally the rights of Charg- 
ing Parties. 

This Court enumerated in NECO, the rights which had 
already by that time been accorded to Charging Parties: 


“TT]he charging party has a most significant role to 
play in the process of determining an unfair labor 
practice. The charge of such party is a prerequisite to 
any investigation, and to the issuance of a complaint. 
Once a complaint issues, the general counsel cannot 
settle the case, and thus dispose of it without affording 
the charging party an opportunity for hearing, unless 
the charging party agrees. During the hearing, the 
charging party can introduce evidence, call and cross- 
examine witnesses, and propound theories which the 
general counsel fails or refuses to rely upon. It can 
appeal the examiner’s decision to the Board and can 
invoke Board action even if the general counsel does 
not.” 289 F. 2d at 760. 


Since NECO, the rights of the Charging Party have been 
broadened still further. In Scofield, the Supreme Court 
expressly held that the Charging Party could intravene in 
the court of appeals to protect its “parochial private inter- 
ests”, 382 U.S. at 218, and could petition for certiorari even 
if the General Counsel elects not to do so, Id. at 221-22. 
More important, Scofield reflected an approach to the 
Charging Party’s entitlement to protect its private interests 
wholly at war with the considerations which have led the 
Board to deny amendment. It must not be forgotten that, 
as late as 1965, the Board argued to the Supreme Court in 
Scofield that Charging Parties have no private rights to 
protect. Small wonder, then, that the Board was still deny- 
ing Charging Parties the right to seek amendment of com- 
plaints. 

The courts of appeals have shown a similar movement 
toward expanding the Charging Party’s role. In Leeds & 
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Northrup Co. v. NLRB, 357 F. 2d 527 (3rd Cir. 1966), the 
Third Circuit, relying heavily upon Scofield, ruled that 
once the General Counsel issues a2 complaint he cannot 
settle the case over the Charging Party’s objections without 
a hearing. The court expressly reversed a prior holding to 
the contrary, which it had issued in the same year as this 
Court’s NECO decision: Insurance Workers v. NLRB, 46 
LRRM 2028 (3d Cir.) cert. denied 363 U.S. 806 (1960). 
The court in Leeds @ Northrup gave §3(d) a narrower 
interpretation than did this Court in NECO: 


“Under the prosecutory phrase of Section 3(d) of 
the Act, the delegation of discretion [to the Regional 
Director] to issue or not issue a complaint of unfair 
labor practice is not improper. But once issued, an 
adjudicatory phase of the administrative process arises 
necessitating appropriate avenues of review, both ad- 
ministrative and judicial.” (Leeds & Northrup, 357 


F. 2d at 535, emphasis supplied). 


In Retail Clerks v. Food Employers Council, Inc., 351 
F. 2d 525 (9th Cir. 1965), cited with approval in Scofield, 
382 U.S. at 220, the Ninth Circuit ruled that the Charging 
Party could prosecute a § 10(1) injunction action brought 
by the Regional Director, even after the Regional Director 
had changed his mind and opposed issuance of the injunc- 
tion. The court reasoned that: 


“The strict dichotomy between public and private 
interests which the Regional Director espouses in his 
effort to limit the participation of the Charging Parties 
has been subjected to well-deserved criticism . . . We 
. . . find no inconsistency in allowing the ‘public’ in- 
terest to be represented by the ‘private’ charging par- 
ties when the representative of the NLRB is either un- 
able or unwilling to do so.” 351 F. 2d at 529, n. 2. 


Indeed, the Board itself has recently broadened the rights 
of Charging Parties to include the raising of issues in back 
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pay proceedings over the objection of the General Counsel. 
Journeymen Plasterers’ Protective and Benevolent Society 
of Chicago, Local No. 5 (John P. Phillips Plastering Co., 
Inc. and John J. Spinelli), Case No. 13-CB-1235." The 
Charging Party sought to introduce evidence of losses in 
addition to those claimed by the General Counsel. The 
Trial Examiner, echoing the precise reasoning advanced by 
this Court in NECO, refused to receive such evidence, stat- 
ing that the Charging Party “lacks authority to amend the 
General Counsel’s theory of, or pleading by way of com- 
plaint and backpay specifications in an unfair labor practice 
case. These powers are vested by statute exclusively in the 
General Counsel of the Board . . . It follows that, since 
the General Counsel has elected to stand on his pleadings, 
he has propounded issue(s) which may not be amended, re- 
vised or impugned by [the Charging Party].” The Board 
reversed this ruling: 


“We do not agree with the above rulings of the Trial 
Examiner. We perceive no reason either in law or in 
equity why the Charging Party in this instance should 
not have the right to introduce evidence disputing the 
correctness of the General Counsel’s backpay specifica- 
tions and their underlying computations and assump- 
tions, and furnishing the basis for an amendment of 
the specifications. 

“Accordingly, we shall remand the proceeding for 
further hearing before the Trial Examiner for the pur- 
pose of affording the Charging Party an opportunity 
to introduce material, relevant and competent evidence 
bearing on the issue of whether the backpay specifica- 
tions properly define the period and amount of Re- 
spondent’s backpay liability” (Emphasis supplied). 


11 The full text of this decision, which is unpublished, is attached to 
Petitioner’s Opposition to Motion to Transfer, previously filed herein. 
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It is ironic, indeed, that the Board has expressly rejected, 
with respect to backpay proceedings, the very position 
which it still espouses with respect to original proceedings. 


Finally, it should be recognized that the burgeoning role 
of the Charging Party in NLRB cases is only a part of a 
much broader development in the law. There is a growing 
disposition to permit private citizens to participate in, and 
shape the issues in, administrative proceedings once thought 
closed to all but the official defenders of the “public inter- 
est.” One of the most dramatic and important evidences 
of this trend is this Court’s decision in Office of Communi- 
cation of United Church of Christ v. FCC, —— U.S. App. 
D.C. , 359 F. 2d 994 (1966), holding that representa- 
tives of the listening public are entitled not only to intervene 
in FCC license renewal proceedings, but also to present is- 
sues not advanced by any other participant therein. 359 
F. 2d at 1007-1010. In so holding, this Court relied in 


part upon the Supreme Court’s decision in Scofield, supra: 


“Nor does the fact that Commission itself is directed 
by Congress to protect the public interest constitute 
adequate reason to preclude the listening public from 
assisting in that task. Cf. UAW v. Scofield, 382 U:S. 
205 (1965)” (359 F. 2d at 1003). 


For another instance of the trend expanding the rights of 
private parties to shape the law, see Flast v. Gardner, Su- 
preme Court of the U.S., No. 410, October Term, 1967, 
cert. granted 36 U.S.L. Week 3157 (Oct. 16, 1967), in 
which the Supreme Court has decided to reconsider the 
doctrine that taxpayers lack standing to challenge the con- 
stitutionality of federal expenditures. 


In summary, we believe that, whatever the apparent va- 
lidity of NECO when decided, subsequent events have 
made clear that the Charging Party is entitled to the right 
which Section 10(b) literally gives him—the right to ad- 
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dress motions to the Board for amendment of the com- 
plaint, notwithstanding the objections of the General 
Counsel. 


CONCLUSION 
The Board’s order, so far as it goes, should be enforced 
immediately. Those aspects of the Board’s decision which 
deny additional relief sought by the Union should be 
remanded. 
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We believe that three issues which have been discussed at 
length in the briefs of the Board and the Company deserve 
some further elucidation: the validity of the certification, 
the strike majority, and the Board’s power to amend com- 
plaints. 


I. THE VALIDITY OF THE CERTIFICATION 


We are amazed at the extent to which the Company, by 
its assertion of a “misrepresentation” in the Union’s litera- 
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ture, has made a mountain out of a mole hill. It may be 
well at the outset to put the claim into perspective. The 
Court should look at the whole Union letter which con- 
tains the “offending” statement (J.A. 181-82). The letter 
contains six paragraphs. The alleged misrepresentation is 
a portion of the second sentence of the fifth paragraph. The 
Company has not challenged any other statement made by 
the Union in this letter’ or elsewhere in its pre-election 
campaign propaganda. It seems obvious to us that the 
Board must have discretion to uphold elections in the face 
of such de minimis challenges, even where there was in fact 
a misrepresentation. As we now show, there was no mis- 
representation here. 


A. “Base Rates” Referred only to the Wages of Incentive Em- 
ployees. 


Incentive employees are those whose earnings vary with 
the amount of their production. A “standard” is set. If 
an employee’s production meets the “standard,” he receives 
the “base rate.” If his production exceeds the standard, 
his earnings increase proportionately. 


Non-incentive employees, by contrast, receive a flat hourly 
compensation regardless of the amount of their produc- 
tion. The great majority of the employees at the Elyria 
plant are incentive workers, and, not unnaturally, the Union 
directed certain of its campaign arguments to this ma- 
jority. 

It is perfectly obvious, from the context in which it was 
used, that the Union’s reference to “base rates” was directed 
at incentive workers. The challenged sentence in which 
the term appeared was: “base rates of pay at the Medina 
plant are higher than the rates at Olsen, and the standards 


1 Even the Company's challenge to the remainder of this..very 
sentence was rejected by the Hearing Officer, and was dropped at 
that point by the Company. : . =e 
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are generally better because you see, we have a voice in set- 
ting them (J.A. 182; emphasis supplied). 

There is no dispute that “standards” refers solely to in- 
centive workers. The “standard” is the number of opera- 
tions which must be completed to get the “base rate.” 
Thus, it is apparent that, as the testimony showed, this sen- 
tence was both intended and understood as applicable only 
to incentive workers. 

The employees in the Elyria sae with whom Taggart 
spoke understood what he meant by the term base rates. 
They simply told him that the base rates in the Elyria Plant 
were $1.521 and $1.57%. These amounts are the 12 
months’ rates for almost all of the incentive job classifica- 
tions in the Plant (J.A. 129, 137-38, 194). 

Taggart testified “base rate” and “standards” could refer, 
and did refer, only to incentive employees (J.A. 127-28, 133- 
34). Elyria employees so understood the phrace (J.A. 129, 
137-38). The Court should consider, as did the Board, the 
phrase as one that applied only to incentive workers. This 
understanding of the phrase by the people actually invelved 
in the election is confirmed by the standard reference works, 
cited by the Board, which indicate that the term “base rate” 
normally refers to incentive earnings (Bd. Br. p. 28). 
The sole source relied upon by the Company indicates that 
base rates when applied to incentive systems have a very 
specific meaning, the rate which is to be paid for produc- 
ing the preset standard, although the term may sometimes 
be used to refer to other rates.” 

The Company’s arguments for construing “kaze rates” as 
applicable to non-incentive workers are ridiculous. For ex- 


2 At pp. 27-28 of the Company’s Brief it refers to the definition of 
base rates in the Glossary of Current Industrial Relations and Wage 
Terms, US. Department of Labor, Bureau of Labor Statistics (1965), 
which defines the term base rate as having a specific meaning under 
an incentive system as well as referring to the poss:ble use of the 
term in other contexts. 
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ample, the Company tries to draw sustenance (brief, p. 27) 
from the salutation of the Union’s letter. The Union’s let- 
ter was addressed: “TO ALL HOURLY RATED EM- 
PLOYEES OF C. A. OLSEN CO.” (J.A. 181). The con- 
tents of the letter, apart from the fifth paragraph, were 
applicable to all the employees in the plant. The Com- 
pany’s letters, similarly, were addressed to “All Hourly Paid 
Employees.” Both salutations were intended to indicate 
that the letters were addressed to “hourly” employees, and 
not the “salaried” employees who were outside the bar- 


gaining unit.* 

Similarly, the Company points (brief, p. 27) to its hand- 
book as evidence that the phrase “base rates” includes non- 
incentive as well as incentive employees. But that hand- 
book was prepared only a few days before the election, and 
its terminology was doctored as a response to the Union’s 
claim, which had been made throughout the campaign (see 


infra), that “base rates” were higher at Medina than Elyria. 
Significantly, the Company had never before used the term 
in the way it was used in the handbook (J.A. 33-34). The 
handbook is nothing more than a self-serving document dis- 
tributed by the Company a month after the “base rates” 
issue had been raised in the campaign.‘ 


*The employees in the bargaining unit were all “hourly,” i.e., they 
received pay only for hours worked. “Salaried” employees, who are 
outside the bargaining unit, receive a weekly rate regardless of hours 


worked. 


“Nor is there any comfort for the Company in the language of the 
contract for the Medina plant. The Company points to the use of 
the phrase “hourly base rate of pay” in Section 2 of Article VII of 
the Medina contract which concerns wages. In doing so the company 
fails to consider the terms of Section 1 of that same Article which 
speaks of “employees assigned to day work, non-incentive classifica- 
tions” who received “a rate not less than the hourly rate specified for 
labor in Appendix A.” (J.A. 184). If the terms were used as con- 
sistently as the Company might attempt to lead the Court to believe, 
then the reference to an “hourly rate” rather than a “base rate” in 
Section 1 is inappropriate. In truth, the phraseology used in the 
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The Personnel Manager of the Company testified that, 
prior to that time, newly hired employees were told what 
their wage rate would be, they were given ncthing in writ- 
ing, and when the wage increases were given notices were 
placed on the bulletin board which simply said that incen- 
tive rates would be increased so much per hour and non- 
incentive rates so much per hour (J.A. 33-34). This strained 
use of the term had not been the Comrfany’s practice, and 
as the author of the Union’s letter testified, he did not see 
a copy of the handbook or know that it was even distrib- 
uted until after he received a copy of the Company’s objec- 
tions which called this problem to his attention (J.-A. 129- 
30, 132). 


B. Base Rates Do Not Include Shift Premiums. 


In arguing that the Union’s statement was incorrect, the 
Company also assumes that “base rates” includes shift pre- 
miums. But there is no evidence in this record, and the 
Company points to ncne, which indicates that the term 
base rates as used in the Union’s letter was intended or un- 
derstood as including shift premiums. There is only evi- 
dence that shift premiums were treated differently in the 
computation of compensation in the Elyria and Medina 
plants. 

It was employees in the Elyria plant who told Union Rep- 
resentative Taggart, unqualifiedly, that their base rates were 
$1.52!4 and $1.57% per hour. None of those employees 
mentioned or considered shift premiums in their conversa- 
tions with Taggart, and there is no reason to believe that 
when the employees read Taggart’s letter they would con- 
sider shift premiums in-regard to incentive earnings. 


contract in the Medina plant is not internally consistent and it there- 
fore cannot be probative. The testimony by the President of the 
Local’ Union at the: Medina plant, who had been a Union officer 
for the past, 13 years, reveals that the base rates to him involve only 
incentive employees (J-A. 150-51, 160). 
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In fact the Company’s assumption is so foreign that in 
spite of the undoubtedly careful preparation of Company 
witnesses, both the Company President® and the Personnel 
Director® in their testimony used the term “base rate” as 
excluding shift premiums. 


C. Base Rates Were Higher At the Medina Plant. 


The Company’s brief very deliberately repeatedly re- 
fers to the number of job classifications and the number of 
base “rates” in making comparisons of the wages paid in 
the Elyria and Medina plants. These comparisons are 
meaningless, however. Of the 30 job classifications, 17 
were vacant at the time of the election (J.A. 462, 186, 194, 
205, 44-48). Obviously, the employees were not interested 
in a comparison of rates on jobs they did not fill. Likewise, 
the “3-month” and “6-month” rates, emphasized in the 
Company’s brief (p. 6) are also irrelevant, for the Per- 
sonnel Director testified that all the Luxaire employees were 
receiving the 12-months rate at the time of the election (J.A. 
20). Therefore, only a comparison of the 12-month rates 
is relevant. Finally, and most important of all, the number 
of employees filling each job classification is the crucial fac- 
tor in determining the validity of the Union’s claim. 


5 President Lindsay testified: 
“_.. As far as the incentives are concerned it is to take the base 
rate plus shift premium and multiply that by the number of 
eared minutes and extending it out weekly by classification and 
coming up with 2 total for average over-all plant wide total.” 
(Emphasis supplied) (J-A. 82-83). 


6 Personnel Director O'Dell testified: 


“. . . As far as incentive classifications of work the base pay in 
my opinion is the day shift employee would be the base rate as 
established in the book, handbook, Exhibit Number 4, I believe. 
Second shift employees would be base rate plus the six cents per 
hour for working second shift. The third shift would be base 
rate plus twelve cents per hour for working the third shift. This 
is all classified as base pay.” (Emphasis supplied): (JA. 64)::* 
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A comparison of the germane classifications and rates, 
including the numbers of employees involved in each classi- 
fication, is shown in the margin.” 

The net effect of the comparison is that of 135 incentive 
earnings employees at the Elyria plant just prior to the elec- 
tion in classifications comparable to those at Elyria, at least 
125 were receiving base rates 2 cent below those at the 


¥ Base Rate Comparison* 
Job Classification” Plant NumberofEmployees Base Rates 
(12 months) 
Medina 1.53 
Elyria 1,525 
Medina 1.58 
Elyria 
Medina 1.53 
Elyria 
Medina 1.58 
Elyria 
Medina 1.53 
Elyria 
Medina 
Elyria 
Medina 
Medina 2 
Painter-Spray Elyria 
Towmotor Driver \ Medina 3 
Towmotor Operator f Elyria 
Trucker Medina 6 
Elyria 
Medina 114 
Elyria 135 
(a) These figures are derived from Company Exhibits 8(a) and 
9(a), which set forth the classifications and rates for all the em- 
ployees in both plants for the week ending May 30, 1965, the week 
just prior to the election and the mailing of the Union’s letter (J.A. 
207-230, 255-266). 
. {b) Welder classifications cannot be compared as the Elyria plant 
has three separate welder classifications, with rates both above and 
below the rates for the single welder classification ‘at the Medina 
Plant (J:A: 217-18, 255, 257-58). ke So 
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Medina plant. Thus the Union’s statement that base rates 
were higher in Medina was true as to at least 93% of the 
incentive employees. The basic pattern is just as Taggart 
had been told it was: Elyria base rates are all $1.52 and 
$157! per hour, and those at Medina are almost all $1.53 
and $1.58 per hour. 


The Union’s letter is not a “substantial departure from the 
truth.” At worst the letter lacks “absolute precision,” since 
it did not contain a caveat that its statement was true of only 
93% of the affected employees, but this not a ground for 
setting aside the election. Hollywood Ceramics Company, 
Inc., 140 NLRB 221, 224, 223 (1962). The Company (Co. 
br. p. 33, 37, 41, 43), the Board (Bd. br. p. 18), and the 
Union agree that Hollywood Ceramics sets the standards to 
gevern cases such as this one. Under Hollywood Ceramics 
the Board’s decision was correct, and the bargaining order 
should be enforced. 


Furthermore, the matter is not one of which Taggart or 
the Union could have special knowledge, as one-half the 
comparison involved the rates at Elyria, to which everyone 
had to realize the Union did not have full access. The 
only way the Union could have had such access was to be 
the bargaining agent, and if it had been that, there would 
have been no campaign and no election. 


8 Reiss Associates, Inc., 116 NLRB 217 (1965) relied upon by the 
Company (Co. Br. p. 36) does not involve a rejection by the Board 
of a Union representative’s explanation of terms used in campaign 
literature, as the Company characterizes the decision. Rather it is a 
specific finding that the leaflet in question was misleading as terms 
admittedly meant to apply to only one contract were made to ap- 
pear to apply to the wages in six contracts. 116 NLRB at 219. The 
Board in Reiss specifically distinguished Otis Elevator Company, 
114 NLRB 1490 (1955), a-case more like the present case, “where 

_ not only were the employees.in a position to themselves-evaluate the 
» literature, but the inaccuracies were apparently inadvertent..and -the 
information was ‘substantially correct.” 116 NLRB at 218. 
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D. The Company Had Opportunity to Reply to the Union's 
Position on Base Rates and Standards, and It Utilized that 
Opportunity. 


The issue of comparison of base rates and standards be- 
tween the Elyria and Medina plants was not a new one to 
the campaign. In April, even before the date for the elec- 
tion was set, the Union raised the comparison of base rates 
at a meeting of 60 to 65 of Luxaire’s employees, approxi- 
mately 25% to 30% of the bargaining unit (J.A. 429, 149- 
50). At this meeting Michael Klimko, President of the 
Local Union representing employees at the Medina plant, 
told the employees that the base rates were higher in 
Medina than they were in Elyria (J.A. 149-50).? 

Company President Lindsay admitted several times that 
he had indirectly heard about this claim made by Klimko, 
and that he had these statements in mind in preparing 
Company literature during the rest of the campaign, es- 
pecially the Company’s letter of May 13. Lindsay spe- 
cifically admitted that he heard about the base rate claim 
in the first week in May (J.A. 85-86). Klimko placed the 
date of his speech as April 29, 1965 (J.A. 149-50). 

Within a week after the meeting the Company made its 
first response to this claim when it spoke of wage rates in its 
letter of May 6. In the letter of May 6, the Company 
pointed out that the wage increase at Medina and Elyria 
had been the same that year (J.A. 174). 


®The Company attempts to cast some doubt upon the clear testi- 
mony that Klimko addressed 25%-30% of the employees and raised 
the base rate issue with them (Co. br. Nt. 19). The testimony on 
this point speaks for itself (J.A. 149-50). Even Counsel for the 
Company at the representation hearing referred to the meeting 
where Klimko “addressed the employees” (J-A. 159). This attempt 
to cast doubt indicates a recognition of the fact that the Company’s 
Objection to the Election cannot be substantiated whatever the 
Union did, even if it published the substantial misrepresentation the 
Company claims it did, as it was not made at a time when the Com- 
pany could not.reply and therefore is not.a basis for setting aside the 
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The Company’s response to the Union’s statement about | 
kase rates occupied a considerable portion of its letter of 
May 13. To be sure, the Company’s answer was not a di- 
rect response to the claim. In the letter of May 13, the 
Comrany stressed such things as “straight time average 
hourly earnings” and “hourly average earnings.” It avoided 
a comparison of “base rates” because it knew that such a 
comparison. would ke favorable to the Union. This attack 
upon the Union’s position continued through the representa- 
tion hearing (J.A. 203-5, Co. Ex. 5 and 6).”° 


The Company’s May 13 letter did not come to Taggart’s 
attention until May 27. He found it misleading in that “it 
tended to give the people in the Elyria plant the opinion 
that they were so much better off than our plant in Medina” 
(J-A. 129). Accordingly, Taggart prepared the letter of 
June 2 (J.A. 128-29). At this point it is worth returning 
once again to the precise text of Staff Representative Tag- 
gart’s letter. The paragraph which is put in issue specifically 
speaks of the “rash statements” made by the Company 
President in his previous letter. The letter says that it is 
“just so we set the record straight, . . .” and then Taggart 
repeats generally what Klimko had said back in April (J.A. 
181-82). 


The Company had not used the term “base rates” to de- 
scribe any of its wage rates until nearly a month after Klim- — 
ko’s speech. The handbook distributed on May 28 is the 
first use of the term. Apparently, this was a further at- 
tempt to answer the Union’s claim of deficiency in this area. 


20 Although these Exhibits were rejected, it is interesting to see 
that they cast the Company’s initial approach in defense of the issue 
as a comparison of average hourly earnings rather than directing it- 
self tothe question of. base rates. The Company attempted to pre- 
serve the same basis-in its preparation of Company Exhibits 8{a), 
8(b), 9(a) and 9(b), which..were presented in the. See 
hearing (J.A. 207-67). 
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President Lindsay testified that the handbook was to par- 
tially allay the “running battle with the Union and the 
propaganda that was put out” (J.A. 72). 


Furthermore, the Union’s absolute honesty and complete 
lack of deceit is shown by the testimony of Taggart and 
Klimko, the two people who directly represented the Union. 
Taggart quite honestly said that no one told him about the 
Company’s handbook distributed on May 28 until after the 
election. As soon as he saw the question raised in the ob- 
jection, he began his investigation to provide information 
to the Board and then, and only then, discovered the hand- 
book (J.A. 130, 132). Klimko not only informed employees 
about base rates, which interested incentive employees, but 
when faced with a question about the rates being paid to 
non-incentive employees, freely and openly admitted that the 
rate for die setters at the Elyria plant was more than 40 cents 


higher than the rate at the Medina plant. This conversa- 
tion took place in a meeting of the Union’s organizing com- 
mittee of nine or ten employees early in April (J.A. 159, 
164). Had the Union intended deceit in its comparison of 
wage rates, Klimko would no doubt have avoided that ques- 
tion or answered it untruthfully. He did neither. 


The basic consideration in determining whether a secret 
ballot election should be set aside is the impact of any 
alleged misconduct on the election. If the impact is not 
“significant” the “laboratory conditions” in which elec- 
tions are to be conducted are not impaired. See Hollywood 
Ceramics Company, Inc., 140 NLRB 221, 223-24 (1962). 
The opportunity to make an effective reply to even the most 
reprehensible misrepresentations will often remove all im- 
pact of the misrepresentation on the election or even boom- 
erang that impact against the party making the misrepre- 
sentation. Louisville Chair v. NLRB, 66 LRRM 2698, 2702 . 
(6th Cir. 1967): .. 25 oe age ge anemia 
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‘TD LSRespondent. contends, however, that regardless of 

' ~ the amount of time available to reply it could not ef- 
fectively refute the misleading implications of the hand- 
bill because of the complexity of the subject involved 
. . - [W]e are not persuaded by this argument. Hav- 
ing deliberately by-passed its opportunity to reply, the 
Respondent cannot now contend that the Union cam- 
paign material, which was refutable, prevented the ex- 
ercise of a free choice by its employees in the election 
of their bargaining representative. Cf. Ralston Purina 
Co:, 147 NLRB 506, 56 LRRM 1243 (1964).” 


In this. case, unlike Louzsville Chair, the statement in the 
Union. letter which the Company has challenged was not 
refutable, and undoubtedly that is why the Company did 
not refute it when earlier made. The Union’s position on 
base rates was consistently maintained for more than a 
month, and was substantially accurate. The Company 
new of the Union’s position, the Company had ample op- 
portunity to reply to the Union’s position, and the Company 
replied as best it could. If the Company had desired to do 
‘so, it could have published for its employees the base rate 
comparisons which are set forth in its Brief to this Court in 

“any of its letters written during the month of May. In- 
stead, it chose to'speak of average hourly earnings. 


The issue of base rate and standard comparisons was be- 
fore the voters for over a month. They made their own 
evaluation and cast their secret ballots in accord with their 
convictions. The Company has failed to sustain “its bur- 
den of, establishing the requisite unfairness in the conduct 
of. the election... . “Anchor Manufacturing Company v. 
NERB, 300. F. 2d 301, 303 (5th Cir. 1962). . The certifica- 
tion should be upheld and the Board’s bargaining order en- 
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IL. THE GCOMPANY’S REFUSAL TO RECOGNIZE THE 
UNION’S. MAJORITY AS. DEMONSTRATED IN 
THE STRIKE AND ON THE PICKET LINE. 


The Substantive Principle , 

The Company challenges the proposition that a-majority 
strike and picketing in support of a Union’s recognition de- 
mand is reliable proof of a Union’s majority (Co. brief, p. 
38). The Company is alone in this contention. Both the 
Trial Examiner (J.A. 291) and the Board in its brief {p. 32) 
admit this proposition, and it is supported. by impressive 
judicial and Board authority. NLRB v. Harris-Woodson 
Co., 179 F. 2d 720 (4th Cir. 1950) ; NLRB v. Preston Feed 
Corp., 309 F. 2d 346 (4th Cir. 1962) ; Holland Custard and 
Ice Cream, Inc., 158 NLRB No. 116, 62 LRRM 1186 
(1966). 

The Union’s Right to Litigate This Point 


The Company contends that the Union was not entitled 
to litigate this theory, because it was not embraced by the 
General Counsel (Co. brief, p. 35). But the General Coun- 
sel acknowledged that the Union’s theory was within the 
allegations of the complaint (J.A. 291) and, as this Court 
has recognized, “during the hearing the charging party can 

. propound theories which the General Counsel fails or 
refuses to rely upon.” NECO, 110 U.S. App. D.C. 91, 289 
F. 2d 757, 760 (1960). 


The Company’s Alleged “Surprise” 


The Company, in its brief, asserts that it was “caught by 
surprise” (p. 35) at the hearing by the Union’s injection of 
the strike-majority theory and that it was “totally unpre- 
pared” to “defend against the Union’s newly advanced the- 
ory” (p. 17). These belated appeals are, to say the = 
disingenuous. 

The Company. was first advised of the Union’s cheoryc even 
before the strike began. In its letter of March 30, 1966, 
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announcing the employees’ intention to strike for recogni- 
tion, the Union recited the theory explicitly (J.-A. 473). 
The theory was.then repeated in the charge filed by the 
Union on June 20, 1966, which initiated the present pro- 
ceeding (J.A. 350-51). The complaint thereafter issued by 
the Gerieral’ Counsel was, as his representative acknowl- 
edged (J.A. 291), “broad enough to encompass this theory.” 
Moreover, the Company had no reason to assume that the 
General Counsel was foreclosing litigation of the theory, for 
there was no “dismissal letter” as is normally sent out by the 
General Counsel when he rejects the allegations of a charge 
in whole or in part. Finally, a week before the hearing, the 
Union subpoenaed a list of the employees “on the Com- 
pany’s payroll on March 31, 1966,” a list which the Com- 
pany produced and which was introduced into evidence at 
the hearing (J.A. 293-95, 378-412). This list was irrele- 
vant to any issue in this case except the Union’s majority- 
proof theory, and accordingly service of the subpoena con- 
stituted additional notice to the Company that the theory 
would be advanced at the hearing. 

It is significant that no claim of surprise was advanced by 
Company Counsel when the issue arose at the hearing (J.A. 
289-92), nor did he request a recess to enable the Company 
to prepare a response to the theory. His sole objection was 
that the theory was not being advanced by General Counsel 
and therefore was not litigable, a claim which was properly 
rejected by the Trial Examiner (J.A. 292). 

_In fact, the Company was not at all surprised by the Un- 
ion’s advancing its majority-proof theory. The Company’s 
failure to produce witnesses to counter the Union’s proof 
resulted not from a lack of notice, but because the evidence 
introduced by the Union was correct and totally unimpeach- 
able, Plainly, the “surprise” claim is an eleventh-hour in- 
vention .of.the Company’s counsel, advanced in an effort to 
becloud the clear proof that the Union ed a ma- 
jority of its employees. : 
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The Alleged Infirmities in the Proof of Majority 


Both the Company (brief p. 36) and the Board (brief, 
pp. 32-33) assail the Union’s evidence as somehow insuf- 
ficient to prove that a majority of the employees picketed 
during the recognition strike. These attacks are totally un- 
founded. ; 

The Union introduced, without objection either as to 
form or authenticity,” a list of those who had picketed dur- 
ing the strike. It was testified that the list was prepared by 
the three top officers of the local union, who were present 
on the picket line virtually every day, and that it included 
those whom one or more of the three had seen on the picket 
line (J.A. 292-303, 313-27). 

Wholly apart from the list, witness Harold Smith testified 
that he had personally seen on the picket line all but three 
of those whose names appear on the list (J.A. 300), and 
witness Ray Bentley testified that he had personally seen on 
the picket line 95% of those whose names appear on the 
list (J-A. 322). Thus, each of these witnesses was testifying 
from personal observation that he saw a majority of the em- 
ployees on the picket line. : 

None of this testimony was contradicted. No evidence 
was introduced suggesting that any person whose name ap- 
peared on the list did not in fact picket. With the record in 
this state, we simply cannot comprehend the claims of the 
Company and the Board that the fact—picketing by a ma- 
jority of the employees—was insufficiently proved. _ ; 

It is now suggested that the list was.an inappropriate 
method to prove the majority. But nobody objected at the 
hearing to the admission of the list for that purpose. Had 


11 The sole objection was the Company’s contention that the Est 
was irrelevant because the picket-majority theory was not properly in 
issue.- As already indicated, the objection was. property: overruled by 
the Trial Examiner... Se aes cone tae eins 

12 See foomote 11, supra. Spec niet See ESN aan 
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such an‘objection been made and sustained, the Union could 
have‘and: would have proven its majority by the more time- 
consuming route of calling each of the picketers as a wit- 
ness. .-The lack of objection to the list gave the Union no 
reasorr to. think that this course was required. In any event, 
as we have shown, the list was.not the sole proof of majority. 
There was also the eye-witness testimony of witnesses Smith 
and Bentley that each saw a majority of the employees on 
the picket line. 


The Alleged Infirmities in the Proof of Company Knowledge 


Finally, both the Company (brief, p. 36) and the Board 
(brief,-pp. 32-33) suggest that there is insufficient evidence 
that the Company knew that a majority of its employees 
were striking and picketing. 


To be sure, the Union did not (as it could not) introduce 
evidence of the Company’s state of mind. But Company 
knowledge was a fact which simply had to be inferred from 
the: evidence in this record. 


The Union proved that a substantial majority of the Com- 
pany’s employees were on strike throughout the eleven 
weeks. How could the Company not know this fact? It had 
to run the plant, and the absence of so many employees 
could hardly go unnoticed. It had to pay those who came 
to work, and it must have noticed that there were very few 
paychecks to be issued. And, most significant, it introduced 
no evidence suggesting that it had any doubt about the fact 
that a majority of its employees struck, thus failing to rebut 
the inescapable inference that, if a majority of its employees 
were on strike, it must have known of the fact. 

Likewise, the Union proved that a substantial majority of 
the Company’s employees performed picket duty during the 
strike. How could the Company zot know this fact? The 
picketing occurred at its plant entrance; Company officials 
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and supervisors had to cross the picket line’ to: get to:work; 
and the picketing occurred throughout an eleven-week pe- 
riod. Again, the Company introduced no evidence sug- 
gesting that it had any doubt about the fact that 4 majority 
of its employees were picketing, and the normal inference 
of Company knowledge is therefore unrebutted. 


Finally, it should be remarked that the Union Had put 
the Company on notice, in advance of the strike, that it was 
utilizing this means to prove again its majority (J.-A. 473). 
In view of this explicit notice, one would expect that the | 
Company would have been alert to assemble any evidence ° 
which might support a doubt of the Union’s claim. The 
Company’s failure to introduce any evidence of doubt is 
therefore all the more revealing. 


Ill. THE BOARD’S POWER TO AMEND COMPLAINTS 


In our opening brief, we showed that while the General 
Counsel has exclusive power over the issuance of complaints, - 
the Board has power to amend complaints after they have 
been issued. In its brief (p. 37), the Board accuses us of 
employing a “choice of terminology” designed to “obfuscate. . 
the facts.” We must reiterate that the choice of terminol-.. 
ogy is not ours, but Congress’. Jt is Congress which de- .. 
clared, in Section 3(d), that the General Counsel has final. 
authority over the “issuance of complaints.” _ And it is Con- 
gress which declared, in Section. 10(b),. that complaints 
“may be amended” by the Board. : 


In an effort to prove that Section 10 (b) does not itieat: 
what it says, the Board of course féels obliged to offer an 
alternative interpretation. Its brief (pp. 38-39) embraces 
the construction put upon Section 10(b) by the Ninth Cir- 
cuit in Frita:* that. the Board may amend complaints, over , - 


13 Frito Co. v: NERB, 330 F. 2d 458. 
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the objection of the General Counsel, where the evidence 
actually introduced shows that additional violations of the 
Act have occurred. In our opening brief (p. 45 n. 10), we 
explained why we believe Frito does not fully comport with 
the mandate of Section 10(b). But it should be recognized 
that even under the Frito interpretation the Union was en- 
titled to consideration of a part of its motion, and the 
Board’s brief is therefore a confession of error in part. 


When the Union renewed its motion to amend at the 
close of the General Counsel’s case, Union counsel pointed 
out that certain of the additional allegations sought were 
supported by evidence already introduced (J.A. 332). The 
Trial Examiner agreed that this was so, but nevertheless 
ruled that he had no authority to amend the complaint (J.A. 
332-33). 


One of the allegations which the Union had sought to 
add to the complaint by its motion was that the Company 
had sent letters threatening employees with loss of insurance 
and other benefits if they continued their strike (J.-A. 366). 
These letters were actually introduced into evidence (J.A. 
413, 414). Accordingly, under Frito, the Board was au- 
thorized to amend the complaint to reach their validity. Yet 
the Trial Examiner ruled that he lacked the power to 
amend. 


It follows that, if this Court accepts Board counsel’s be- 
lated endorsement of Frito, it must remand this aspect of 
the case for a ruling on the merits of the motion to amend. 


CONCLUSION 


The Board’s order, so far as it goes, should Le enforced 
immediately. Those aspects of the Board’s decision’ which 
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deny additional relief sought by the Union should be re- 
manded. 
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